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IN THE 



No. 5,974. 

Arko Mining Company, Appellant , 

V. \ 

Harold L. Ickes, Secretary of the Department of the 
Interior of the United States. 


BRIEF FOR APPELLANT. I 

- , 

STATEMENT OF THE CASE. 

The appellant, Arko Mining Company, an Arizona 
corporation, was incorporated April 22, 1918. j It 
immediately thereafter, in response to the request ^nd 
demand of the Government, commenced certain 
mining operations in Crow Wing County, Minnesota, 
by buying a mining lease in said County in the Guyana 
Range. (R. 2, 3.) j 

The leased property comprised some fifty-seven 
acres that had been thoroughly proven as ore bearing, 
by drilling which had defined a large body of mangahi- 
ferous iron ore. It is admitted that appellant was 
stimulated within the meaning of the Act of March 2, 
1919 (40 Stat. 1272), and otherwise became a dis¬ 
qualified claimant thereunder with respect to operating 
in good faith for war purposes on a property containing 
ore in sufficient quantities to be of commercial iih- 
portance. (R. 13 to 18.) 
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Prior to the said incorporation of appellant, one 
Pascoe, a consulting engineer of Minnesota, had been 
employed by the Seafield Exploration Company, 
assignor of the lease to appellant. On March 22, 1918, 
Captain Pascoe attended a meeting in Washington, 
D. C., of the War Industries Board as a representative 
of the State of Minnesota (R. 12, 13), and returning 
home, set about the business of increasing the produc¬ 
tion of manganese for war purposes. Thus appellant 
came into being a month later, employing, among 
others, Pascoe as technical adviser. Ample funds for 
the purchase of the lease, plant and equipment, etc., 
were obtained by the sale of stock. A three-compart¬ 
ment- shaft was commenced May 20, 1918, which 
reached the ore body in the following September. (R. 
14.) From the ore produced up to the date of the 
Armistice, 733 tons were sold. The ore production was 
incidental to the sinking of the said shaft and the open¬ 
ing up of the ore body by drifts, cross cuts, etc. The 
Government auditor reported that 876,298.98 had been 
expended by the date of the Armistice. (R. 29.) 

After the Armistice the company made sporadic 
attempts to continue the development of the ore 
body. The total loss was approximately 8150,000 
for pre- and post-Armistice adventure. (R. 25.) This 
money was raised through the sale of stock during 
1918-1919 and the spring of 1920, the stockholders 
subscribed and paid for additional stock or loaned 
money to carry on the work. (R. 64.) The demand for 
manganiferous ores ceased at the signing of the Armis¬ 
tice. (R. 63, 65.) The development of the ore body 
continued on a small scale after the Armistice in the 
hope that a market could be found for the ore, but no 
ore was sold or shipped during 1919 except 2 car¬ 
loads in exchange for coal; the mine was closed down 
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and the pumps pulled on December 1, 1919. In ^/lay, 
1920, the mine was de-watered in expectation of 
certain sales, which proved futile, but no mining 
w^as done on the developed ore. It was found im¬ 
possible to sell the ore. (R. 63.) Only 2,013 tons 
were sold during March, April, and May, 1920, which 
ore came from the “stock-pile” that was incidental to 
the development of ore before the Armistice and in 
the early part of 1919. This ore was sold at much less 
than cost price. (R. 64.) 

Since July, 1920, the company had been in default 
to the fee owners for advance royalty under the terms 
of the lease, payable quarterly in advance, and the 
owners of the fee, excepting the owner of a one-six¬ 
teenth interest, had served notice of cancellation of the 
lease. (R. 64.) 

Taxes since mid-1918 had been unpaid (R. 64) and 
the company on June 4, 1921, was practically bank¬ 
rupt. (R. 65.) At that date, namely, June 4, 1S|21, 
and prior to the said award by the Secretary, ^he 
entire investment in the Arko mine had been lost. 
(R. 65.) No machinery was bought nor were any 
permanent buildings erected after the Armistice. 
(R. 64.) 

After the approval of the War Minerals Relief Act 
of March 2, 1919, appellant filed a claim for relief 
thereunder with the Secretary of the Interior for net 
losses sustained to April 30, 1919, in the amount of 
§102,976.07. This claim was adjusted by the Govern¬ 
ment auditor for the period ending November 11, 19t8, 
and upon his certificate the War Minerals Relief 
Commission made a recommendation to the Secretary 
of the Interior. (R. 16, 17.) The expenditure to tjhe 
said November 11, 1918, was conceded to be S76,298.p8 
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(R. 16),iupon which an award of $18,034.50 w T as made 
by the Secretary of the Interior. (R. 19.) 

In his adjustment of the claim, the Secretary, follow’- 
ing the recommendation of his Commission, disallowed 
all of appellant’s expenditures in the said stimulated 
operation for the purchase price of the lease—812,000, 
as well as the additional amount of 81,616.55, paid by 
appellant to its assignor of said lease for drilling ex¬ 
penses as part consideration for such lease; legal, 
incorporation and financing expenses—$7,619.40: inter¬ 
est and exchange and discount on Liberty bonds— 
$279.32; salaries to two officers of appellant—$3,183.32 
(less $4 a day subsistence allowance—$1,560)—all of 

which items the Secretary disallowed as matters of 

%/ 

law. (R. 15, 19.) The Secretary also disallowed the 
investment loss on expenditures classified by the said 
auditor as “development expenses”—$34,104.40 (R. 
29), and! “mill equipment”—$12,165.42 (R. 29), on a 
“going concern” theory, the Secretary holding as a 
matter of law that the net loss on these items could not 
be allowed. He held: 

“In other words, the use of the shaft and equip¬ 
ment in mining operations continued after the 
period to which this act applies, and neither legally 
nor equitably would this Department be war¬ 
ranted in including expenditures therefor in award 
of losses.” (R. 18.) 

The Secretary, however, did make allowance for 
part of the net loss on these two items, wdiich will 
hereinafter be discussed. 

The final action of the Secretary was taken upon 
reports and recommendations of his under officers 
as follows: 

Field Auditor—Report—July 2, 1920 (R. 37); 
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Field Engineer—Report—July 19, 1920 (R. 13); 

War Minerals Relief Commission—Recommendations 
—May 19,1921 (R. 12-18); July 20, 1921(R. 43); 
September 7, 1921 (R. 45). ! 


Appellant took exceptions to the Commission's 
recommendation of May 19, 1921, and immediately 
thereafter submitted numerous affidavits, a synopsis 
of eleven of which appear in the record, to the effect 
that the operation was not a “going concern" at that 
time; that all of the expenditures made prior to the 
Armistice w’ere a total loss, save such salvage talue 
as remained to be applied in accordance with the sixth 
provision of the relief act, against the pre-Armijstice 
expenditures. All of this evidence was before Com¬ 
missioner Robinson when he made his recommehda- 
tions on July 20, 1921, and September 7, 1921, andjwas 
before the Secretary when he made his award herein 
on September 8, 1921. 

Within seasonable time, appellant filed suit in the 
Supreme Court of the District of Columbia under the 
Act of February 13, 1929. (45 Stat. 1166.) Mr. 

Justice Cox, of that Court, rendered decision (R. k:5), 
affirming the action of the Secretary and the case is ljiow 
before this Court on appeal from the action taken. 


ASSIGNMENT OF ERRORS. 

1 

First Assignment. 

It was error as a matter of law for the Secretary of 
the Interior to disallow the net losses of petitioner as 
to the items of purchase price of the lease, incorporation 
expenses, interest, discount on Liberty bonds, officers' 
salaries, stock sales commissions, general expense a^nd 
incorporation and promotion expenses. The fajjts 
being undisputed, the question as to whether or not the 
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Secretary disallowed net losses becomes a question of 
law. 


Second Assignment. 

It was error as a matter of law for the Secretary of 
the Interior to disallow the net loss of petitioner as to 
the item of SI,616.50, itemized in the Auditor’s report 
as “exploration (drilling)” and shown in the Commis¬ 
sioners’ decision to have been disallowed by them as a 
portion of the purchase price of the lease, which 
decision was adopted, adhered to and concurred in by 
the Secretary. 


Third Assignment. 

It was error as a matter of law for the Secretary of 
the Interior to disallow the greater portion of peti¬ 
tioner’s net loss on expenditures of 834,104.40 for 
development, made before the Armistice, and apply 
same on operations after the Armistice because of his 
alleged finding that petitioner was a going concern 
after the Armistice. The Act of March 2, 1919, does 
not deprive a claimant to his right to net losses, sus¬ 
tained prior to the Armistice, by reason of the fact that 
the claimant may have continued operations after the 
Armistice. 1 The Secretary made the same error as to 
his disallowance on the greater portion of petitioner’s 
net loss on expenditures of 812,165.42 made prior to 
the Armistice for mill equipment. The uncontroverted 
evidence showed that the operations before the Armis¬ 
tice resulted in a loss and the operation after the 
Armistice resulted in a further and large additional loss. 

Fourth Assignment. 

It was error as matter of law for the Secretary of the 
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Interior to find upon the facts before him that peti¬ 
tioner was a going concern after the Armistice. 

Fifth Assignment. 

Notwithstanding such alleged finding, it is contended 
that unless the Secretary further found that by reason 
of being a going concern after the Armistice, the Ex¬ 
penditures made prior to the Armistice on development 
and mill equipment were curtailed by the operations 
of petitioner after the Armistice as a going concern, the 
Secretary should allow the net losses on expenditures 
therefor, made prior to the Armistice. 

Sixth Assignment 

The Court erred in holding and ruling that “ practi¬ 
cally all of the specific items certainly the larger ones 
are controlled by the finding that the business was not 
merely a war enterprise but was a continuing business.” 
It being undisputed that the business as continued 
resulted in a further and additional loss to petitioner, 
the fact that it continued its business after the Armis¬ 
tice did not lessen the loss on expenditures made prior 
to the Armistice. The Act of March 2, 1919, does not 
except from its provisions net losses sustained prior to 
the Armistice of claimants who may have continued 
operations after the Armistice. Unless such losses 
were curtailed by operations after the Armistice th 
should be allowed. 

Seventh Assignment. 

The Court erred in holding and ruling that the items 
of expenditures for purchase of option lease, incor¬ 
poration expenses and financing and promotion ex¬ 
penses “were found by the Secretary to be necessaify 
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and of full cost value to the continuing enterprise/’ 
and the Court erred in denying the petition for review 
as to each of said items. It is respectfully submitted 
that although an auditor, examiner, engineer or other 
agent appointed by the Secretary may have submitted 
a conclusion to such effect, no such finding was ever 
made by the Secretary, but the items were denied by 
him, as shown bv the Commissioner’s decision which 
was adopted by the Secretary, for the reason that it 
was concluded that said items, as matters of law, were 
not recoverable. 


Eighth Assignment. 

The Court erred in denying the relief sought as to 
net losses sustained by petitioner on expenditures for 
development and mill equipment, which the Court 
based upon the theory of the finding of the Secretary 
that such expenditures were not devoted wholly to 
operations under Government stimulation, but were 
also made use of by the petitioner on its own behalf 
after the war. The Court erred in taking into consider¬ 
ation the post-Armistice operations unless it appeared 
that the net loss to petitioner on expenditures made 
prior to the Armistice was diminished or reduced by 
such post-Armistice operations, and the record affirma¬ 
tively showed that such post-Armistice operations 
resulted in a further and additional loss to petitioner. 

Ninth Assignment. 

The Court erred in refusing to grant a review as to 
officers’ salaries, and erred in adopting as a finding of 
the Secretary, a report, conclusion or recommendation 
of an auditor, examiner, engineer or other agent of the 
Secretary to the effect that the officers devoted much 
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of their time to promotion and stock sales, instead of the 
actual work of producing ore. It is respectfully sub¬ 
mitted that the record affirmatively shows that the 
Secretary did not deny the allowance of these officers’ 
salaries for such reason, but bv reason of his established 
rule to allow 84 per diem to such officers as a subsistence 
allowance in lieu of salary. 

Tenth Assignment. 

The Court erred in sustaining the Secretary’s dispo¬ 
sition of the items of expenditure on development and 
mill equipment whereby the Secretary adjusted same bn 
a prorated basis, for the reason that such basis I of 
adjudication is in violation of the Act of March j 2, 
1919, in that it denied the allowance of net losses sus¬ 
tained prior to the Armistice, affirmatively shown by 
petitioner to have been a net loss, less salvage. j 


Eleventh Assignment. 

i 

The Court erred in refusing to order a review of the 
case by the Secretary as to petitioner’s application 
for a rehearing, filed by the petitioner before the Secre¬ 
tary. In denying relief in this respect, the Court enpd 
in not taking into consideration that provision of tlje 
Act of November 23, 1921, which provides—“If ib 
in claims passed upon under said Act, awards have beeh 
denied or made on rulings contrary to the provisions 
of this amendment or through miscalculation, tfi 
Secretary of the Interior may award proper amounts 
or additional amounts.” 
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ARGUMENT. 

The Secretary erred as a matter of law in denying 
and refusing to consider net loss on expen¬ 
diture—$12,000—for the purchase of a mining 
lease. 

It affirmatively appears from the decision of the 
Secretary of September 8, 1921, that he affirmed and 
adopted the decision of the Commissioner, awarding 
appellant $18,034.50. The first decision of the Com¬ 
mission in which this amount was awarded was made 
May 19, 1921, by Commissioners Shafroth and 

Pomeroy. On review, this decision was affirmed by 
Commissioner Robinson. On appeal the action taken 
was affirmed by the Secretary. The reason for the 
disallowance of this item appears in the Commis¬ 
sioners' decision of May 19, 1921, wherein such reason 
is stated— 

“The Commission regards the purchase of 
mining rights or title to land as a permanent 
investment and not for the temporary purpose of 
supplying ores for the needs of the market during 
the war, and that it would be inequitable to hold 
the Government liable for the same. In this case, 
therefore, the purchase of the option from the 
Seafield Exploration Company, together with 
reimbursement of costs of the preliminary drilling 
of the property are disallowed.” (R. 16.) 

The question as to the disallowance of losses on 
expenditures in connection with the purchase of real 
property or rights therein is controlled by the decision 
of this Court in the case of Vindicator , etc. Co. v. 
Wilbur, 47 F. (2d) 422, wherein it was held that a loss 
in connection with the purchase of land was an allow¬ 
able claim against the Government, although claimant 
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I 

retained the fee. On appeal, the Supreme Cburt, 
(284 U. S. 231) affirmed the action of this Court, 
extending the application of the rule to personal 
property as well, holding that 

‘‘losses by reason of expenditures for property, 
real or personal, still owned by claimants are not 
excepted. ” 

I 

The item of 812,000, being the purchase price o^ an 
interest in property, clearly comes within the puryiew 
of said decisions. 

Consequently, it was the duty of the Secretary,! as 
directed by the 6th provision of the Act, to consider jthe 
salvage value of the lease as of March 2, 1919, at which 
time it was admittedly owned by appellant. | 


The lack of merit in the Secretary’s defenses to 
the consideration of this item. 

It is respectfully urged that the defenses interposed 
by the Secretary in his original and amended answers 
to the allowance of this item are wholly without merit. 
The position taken by the Secretary is in direct conflict 
with the decisions just mentioned. Moreover, the 
allegations made in his amended answer as his reasons 
why the item should not now be allowed are presented 
for the first time and are at variance with the ri^le 
adopted by the Secretary, stated by the Commissioners 
in their recommendation as the basis for disallowance 
of the item. (R. 15.) It is alleged that “the respon¬ 
dent paid nothing for the lease of its mining land” apd 
a lengthy statement is incorporated in the answer tjo 
demonstrate this alleged fact. It is respectfully sub¬ 
mitted that the determination of such question was nqt 
properly before the lower Court nor is it proper for 
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consideration by this Court. It is difficult to under¬ 
stand how the Secretary can now, for the first time, 
advance such a contention in view of the finding of his 
auditor adopted by his Commission, that $12,000 was 
paid for said lease during the stimulation period. 
(R. 29-17.) The reason now advanced was not the 
reason the Secretary disallowed the item. This Court 
has no jurisdiction to determine the questions of fact 
now presented by the Secretary for the first time 
Only questions of law are here involved, by virtue of 
the express provisions of the Act of February 13, 1929. 

The Secretary alleges in his amended answer that his 
refusal to allow said item was based upon a determina¬ 
tion of questions of fact, which is not subject to review 
by this Court. The Secretary did not deny such item 
for such reason, and the record affirmatively discloses 
this fact. (R. 15-16.) The exhibits attached to the 
pleadings, namely, the recommendations of the Com¬ 
missioners and the decision of the Secretary, disclose 
the reason for the Secretary's action. These exhibits 
are controlling and any contradictory statements in 
the pleadings must give way thereto. See Wilbur v. 
Chestatee Corp., 2SS U. S. 97, a related case similarly 
answered where it is held: 

“We have not overlooked the argument sub¬ 
mitted by petitioner (Wilbur) that the five ex¬ 
hibits above referred to were not parts of the sub¬ 
stituted and amended answers. Nor the asser¬ 
tions in these answers that the items in question 
were rejected upon consideration of the facts. 
The exhibits show what was really done and the 
reasons therefor. Conflicting general statements 
in the answers must yield. ” 

The Secretary also pleads estoppel as a defense to 
this item, but as this plea is offered as a defense to the 
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entire claim, same will be discussed under a separate 
caption. 


The Secretary erred as a matter of law in denying 
and refusing to consider net loss on purchase of 
property item in the sum of $1,616.55, paid as 

part of the purchase price of the lease. ! 

i 

The argument presented under the preceding caption, 
re-purchase of lease, applies equally as well io this 
item, as it was also a portion of said purchase price, 
but it has been segregated and separately discussed on 
account of the separate attack as to this item miide by 
the Secretary. I 

In his amended answer the Secretary contendjs that 
this item was not claimed in the original petition and 
therefore can not be claimed by amendment thereto; 
that said amount, as a matter of fact, was not a portion 
of the consideration passing from appellant its 
vendor, the Seafield Exploration Company, jwhen 
appellant obtained said lease; that there was nc| con¬ 
sideration therefor; that it was for preliminary drilling 
and therefore not allowable under the Secretary’s 
uniform rulings: that it would not be just and equitable 
to allow same. ! 

i 

Here again the Secretary tenders issues of fact \yhich 
have no proper place in the record. Pie request^ the 
Court, in effect, to determine a question of fact, \yhich 
the Secretary did not determine w r hen the claim was 
originally before him as his basis for disallowing said 
item, and now requests the Court to make a finding of 
fact, in his behalf, as a bar to the allowance of the clkim. 
Only questions of law are here involved. The allega¬ 
tions now made are, moreover, in direct conflict of the 
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facts stated in his engineer’s report as to this item, 
filed before the Commissioners, which are as follows: 

“ Purchase of the lease to the ground from the 
the Seafield Exploration Company, which held 
the property and prospected it by means of 
drilling prior to the acquisition of it by the claimant 
company. This lease was taken over upon the 
payment of 812,000 plus the expenditures made 
by the Seafield Exploration Company in drill¬ 
prospecting, amounting to 81,616.55, total 
813,616.55.” 


The reason why the item was disallowed by the 
Secretary is disclosed in the Commissioner’s decision, 
quoted in the argument under the preceding caption. 
The reasons now' advanced for the disallowance of 
said item w'ere not the reasons w’hy the Secretary 
disallowed same. 

The Secretary is also in error in his contention that 
the item w'as not claimed in the original petition. In its 
original petition, under the seventh specification of 
error, appellant averred that the Secretary committed 
an error of law' in holding that property losses w'ere not 
recoverable under the Act of March 2, 1919. It w'as 
unnecessary for appellant to allege the amount of these 
purchases of property items, as the net loss thereon is a 
question of fact to be determined by the Secretary when 
the loss is considered by him. Also, the actual stated 
amount of said item w'as claimed in the original peti¬ 
tion by reason of the fact that it w'as presented and set 
forth in an exhibit thereto, namely, a copy of the Com¬ 
missioners’ decision, specifically setting forth the item 
by amount. Moreover, the actual amount thereof, 
and the identical item w'as claimed in the original 
petition, independent of the exhibit, under Item No. 5 
of the original petition, w'herein said item, although 
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not specifically mentioned was embraced in t(ie total 
claimed under said Item 5. Also under the eighth 
specification of error in said original petition, the net 
loss on said item is claimed, it being therein alleged that 

the Secretary committed an error of law as to sai^ item, 

I 

“by deducting $26,364.85 as salvage va|ue on 
certain drilling and development expenditures, 
etc.” I 


i 

In its original petition, the items of drillirig and 
development were combined and added together. 
This item of $1,616.55 was embraced in the total. An 
improper accountant’s report or schedule was set! forth 
in the original petition. This item was also improperly 
set forth therein as disallowed as being drillirig ex¬ 
penditures. This mistake is excusable as the item 
appeared in the accountant’s report as an expenditure 
for “drilling-prospecting.” In order to correctly state 
the facts, the amended petition was filed, setting forth 
the proper accountant’s report or schedule upon yhich 
the claim w*as adjudicated, as an exhibit to said airiend- 
ment, which correct audit or schedule was adopted by 
the amendment in lieu of the erroneous schedule or 
audit set forth in the original petition. In order to 
make the case plainer and more easily understood, 
without the necessity of arithmetical calculation by 
the Court, the items w’ere segregated in the amendment, 
so that the item of $1,616.55 appeared therein separate 
and distinct from the item of development. Also, 
the correct reason for its disallowance was set forth in 
the amendment. It is a well recognized rule that an 
amendment which sets up no new cause of action 
relates back to the filing of the original petition an|d is 
saved from the bar of limitation. (See District of 
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Columbia v. Frazer , 21 App. D. C. 157; Beasley v. #. #. 
Co., 27 App. D. C, 595.) 

It is believed that the contention that the item should 
be disallowed under the Secretary’s uniform rule, 
rejecting expenditures for preliminary drilling, and that 
it would not be just and equitable to allow same, has 
no bearing on the case whatever and is wholly without 
merit. The Secretary did not deny the item for this 
reason. If §1,616.55 was paid as part of the considera¬ 
tion for the lease, it is immaterial whether it was paid 
for preliminary drilling, or for pulling stumps, or for 
any other reason. The Secretary has yet to decide and 
must still decide, what, if any, part of the purchase price 
it would be just and equitable to allow. 

The Government auditor reported (R. 29) that this 
amount was expended for ‘‘exploration—§1,616.55.” 
This authority shows that this amount was expended 
prior to November 11, 191S. The Secretary disallowed. 
(R. 17.) Obviously the item must be included in the 
net loss [computation, either as part of the property 
purchase price or as an operations expense. 

The Secretary erred as a matter of law in denying 
and disallowing items of net loss suffered 
through the payment of interest on borrowed 
money and discount on Liberty bonds. 

The reason for the disallowance of these items is 
disclosed in the Commissioner’s recommendation. 
(R. 15.) Under their rule, it had been held “such 
expenditures as are involved in * * * discount on 
Liberty bonds and interest are held to be not legitimate 
expenses * * * nor are they held to be such losses 
as are contemplated by the statute.” 

This ruling as to interest was error of law under the 
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rule announced by this Court in the case of Ch\estatee 
v. Wilbur, 47 F. (2d) 424, wherein it was held that 
interest paid * * * on borrowed money expended in 
producing pyrites * * * was a loss within the meaning 
of the War Minerals Relief Act. On appeal the decision 
of this Court was affirmed by the Supreme Couijt, 284 
U. S. 237, it being held by that Court that interest 
constitutes a part of the expenditures and costs of the 
undertaking and so is within the terms of the section 
as amended. 

In addition to the interest and exchange account, 
a loss of 8180.41 was suffered by appellant in discount¬ 
ing. Appellant exchanged certain of its stock for par 
value Liberty bonds, which in turn were sold at a 
slight discount. It is submitted that the items of loss 
on discount of Liberty bonds bears such a close re ation 
to the payment of interest on borrowed money that it 
is likewise allowable as an accounting proposition of 
net loss in the particular adventure, provide^ the 
Secretary is satisfied on the facts and as to the justice 
and equity of such claim. 

In affirming the Secretary as to the item of interest, 
Mr. Justice Cox, of the lower Court, held that 

“the nature of the transactions in which these 
expenditures were made do not appear with 
sufficient certainty from the record to jusffify a 
finding of error as to this item alone. ” 

It is respectfully submitted that the Secretary did 
not deny the interest item for the reason that the 
nature of the transactions upon which interest was paid 
was not set forth in the claim with sufficient certainty, 
but the Secretary disallowed said item undejr his 
general rule hereinbefore quoted. It was not Neces¬ 
sary to plead in the lower Court the facts upon ^hich 
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interest .was claimed. The question of fact as to 
whether or not the facts upon which the claim for 
interest is based are sufficient to warrant the Secretary 
in allowing interest is a question of fact for him to 
determine, and is not involved in the merits of this 
controversy in the lower Court nor in this Court. 

The Secretary erred as a matter of law in denying 
and disallowing items of net loss in connection 
with the organization of the appellant company 
in the matter of incorporation expense. 

This expense w^as disallowed by the Commissioners 
for the reason that they held it was not such a loss as 
is contemplated by the statute. (It. 15.) 

The expense of incorporation as listed in the auditor’s 
schedule, a copy of which is attached to the amended 
petition, which copy also appears in the Commis¬ 
sioners’ recommendation (R. 15), is the sum of 8453.00. 
The different items composing this total, as listed in 
said report on file in the Interior Department, are as 
follows: 


“ 1918 

Incorporation expense 

May 28—State fee.. 

. 875.00 

May 30—Attorney’s fee_ 

.. 225.00 

May 30—Seal .. 

. 3.00 

May 30—Expense of F. E. Oberg for 

promotion of stock. 

. 150.00 


Total. 8453.00” 


It wall be noticed that a large part of this incorpora¬ 
tion expense was for attorney’s fee. This Court has 
held in the case of Wilbur v. Chestatee Corp., 59 F. 
(2d) 887, that attorney’s fees are a proper item for con¬ 
sideration by the Secretary in arriving at the amount 
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of the net loss to be paid. Consequently, the ruling 
of the Commission was error under that decision. 

The statute authorizes the allowance of expenditures 
in connection with ‘'preparing to produce” the minerals 
named in the act. It was essential, as the first step 
to be taken by appellant, in preparing to produce 
manganese, that the organizers of the company in¬ 
corporate the proposed company. Without sujjh in¬ 
corporation, the company could not have functioned. 
Stimulation in this case is conceded by the Secretary 
as of March 22, 1918. The company was not incor¬ 
porated until April 22, 1918. Clearly, the cost oif such 
incorporation is a legitimate expense within the con¬ 
templation of the act, as such incorporation was 
perfected solely for the purpose of preparing to produce 
manganese. The entire item should be remanded to 
the Secretary, as proper for consideration in arriving 
at appellant’s net loss, i. e. for determination b^ him 
as to whether all or part of it would be a just and 
equitable allowance. 

: I 

The Secretary erred as a matter of law in denying 

and disallowing items of net loss in connection 
with “incorporation and promotion—$364^69” 
—“Stock sales commissions — $4,121.00”— 
“General expense (promotion, etc.) $2,680.^1.” 
Total, $7,166.40. j 

These items are listed in the accountant’s schedule 
under the general head of “promotion expense” jalso 
in the Recommendation. (R. 16-17.) It will be 
noted that $4,121.00 of the total was paid on s^ock 
sales commissions. This amount was paid out of the 
treasury of the company to sales representatives of | the 
company, as commissions on the sale of stock. TThe 
record affirmatively discloses that appellant obtained 
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the money for its operation through the sale of stock. 
The 876,298.98 expended by appellant during the 
stimulation period was obtained by the company at 
an actual cost and expense to it in commissions of less 
than 6% of said amount so expended. The company 
was apparently unable to borrow the money necessary 
for the purpose of preparing to produce and producing 
manganese. If it had been able to borrow^ this money, 
interest thereon would have been a proper item of 
expense for consideration by the Secretary. Similarly, 
an expense in cash out of the treasury of the company 
for obtaining the money by the sale of stock for pre¬ 
paring to produce and producing manganese, which 
operation w*as initiated as a direct result of Govern¬ 
mental stimulation, should be held a proper item of 
expense for the Secretary’s consideration in determin¬ 
ing appellant’s net loss. 

It is respectfully submitted that the expenses listed 
in the foregoing caption should not have been rejected 
and disallowed as a matter of law* as not being within 
the contemplation of the act. The statute does not 
inhibit the item. The case should be remanded to the 
Secretary, to be considered by him as proper items 
wholly or in part for adjustment in arriving at appel¬ 
lant’s net loss, in justice and equity. 

The items in the two preceding captions were 
not denied as matters of fact. 

The grounds upon which promotion, financing and 
incorporation expenses were denied were not upon 
matters of fact as concluded by the Court below, but 
for the reasons appearing in the Commissioner’s recom¬ 
mendation (R. 15), as follows: 

“such expenditures as are involved in the organiza¬ 
tion of the company, in the sale of stock, in the 
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payment of commissions, discounts on liberty 
bonds and interest are held to be not legitimate 
expenses pertinent to preparing to product or to 
produce ore, nor are they held to be such losses 
as are contemplated by the statute to supply the 
urgent needs of the nation in the prosecution of the 
war. Under the previous rulings of this Com¬ 
mission it has been held that the manner in which 
a claimant raises his capital is an individual affair 
of his own, and therefore no items of expenses, 
either in the sale of stock, the discounting of paper, 
or the payment of interest of such losses fis are 
contemplated by the statute, etc.” 

In this quotation and in the more complete state¬ 
ment seen in the recommendation (R. 15), the Court 
will recognize the rule upon which the Secretary relied 
in the Chestatee interest case hereinbefore mentioned. 

Appellant’s financing and organization costs were 
necessarily, as an accounting proposition, due for con¬ 
sideration in a determination of net loss. The language 
of the Supreme Court in Wilbur v. Chestatee , 284 U. S. 
237, dealing with interest, it is believed, appropriately 
disposes of other expenses similar to those under! con¬ 
sideration. It was there held that: 

“it constitutes a part of relator’s expenditures and 
costs of the undertaking and so is within the terms 
of the section as amended.” 

In this Court in Crimora v. Wilbur, 47 F. (2d) 419, 
(certiorari denied), the War Minerals Relief Act was 
construed as follows: viz— 

“the statute restricts the award to be macje to 
'net losses.’ To determine net losses is an 
accounting problem.” 
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Montgomery (Auditing—Theory and Practice) holds 
that 


“ such charges (organization—financing—etc.) must 
not be included in fixed assets, ” and advocates— 
“charging off all such expenses as incurred.” 

We consider that “as an accounting problem” as 
well as a matter of law that a part if not all of the 
stimulated expenses for organizing and financing appel¬ 
lant’s war time undertaking naturally comes within 
the letter and spirit of the statute. 

The most recent determination of the Secretary 
relative to any consideration by him as to their allow¬ 
ance in regard to “ financing costs ” appears in the record 
in a case recently pending on appeal in this Court, 
namely, Southern Pyrites Ore Company, Appellant, 
v. I ekes, Secretary, etc., being number 5980 on the 
docket of this Court. In January, 1934, a decree by 
consent was entered therein, wherein it appears that the 
Secretary is ordered by this Court to ascertain whether 
the claimant company has incurred a net loss * * * 
by reason of salaries paid * * * interest * * * and 
“ by reason of expenditure made in financing the enter¬ 
prise.” The action of the Secretary in this similar if 
not identical claim is highly persuasive that the Secre¬ 
tary recognizes that he should consider the net losses 
here contended for and, in effect, estops him from now 
asserting any different rule. The rule announced in 
U. S. v. R. R. Co., 142 U. S. 621, and U. S. v. Philbrick, 
120 U. S. 52, 59, is here applicable. It is that in case of 
ambiguity, the judicial department will lean in favor 
of a construction given to the statute by the depart¬ 
ment charged with the execution of such statute, and 
will look with disfavor upon any sudden change. 
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It was error as a matter of law for the Secretary 
to disallow net loss in connection with the pay¬ 
ment of officers’ salaries. 

I 

The Secretary disallowed these salaries and in lieu 
thereof, he made a subsistence allowance of S4 p^r day. 
The reason for the disallowance of this item is disclosed 
in the decision and recommendation of Commissioners 
Shafroth and Pomeroy of May 19, 1921. In denying 
these salaries, they stated— 

“The items for salaries of tw*o officers of the 
claimant company are deducted for the Reason 
that the Commission uniformly holds that a 
salary to a claimant, or to such a person who holds 
an interest in a claimant organization, abfDve a 
reasonable amount for subsistence, is not such a 
loss as is contemplated by the War Minerals 
Relief Act. * * * Whereas the salaries as charged 
have been disallowed, an allowance for subsistence 
is made.” 

i 

In his report, the accountant stated that the total of 
83,183.32 for salaries wras in payment for the salary 
of F. E. Oberg, President, May 1 to November 111, at 
8250 per month—81,591.66, and salary of F. P. (]lark, 
Secretary and Treasurer, May 1 to November 111, at 
8250 per month—81,591.66, total 83,183.32. j 
The recent decision of this Court in the ca^e of 
Wilbur v. U. S. ex rel Chestatee , etc. Corp., 59 F. (2d) 
887, is controlling as to the allowance of this iterm In 
that case this Court held that money paid for |egal 
services necessarily expended in connection jwith 
carrying on the enterprise and money paid for executive 
salaries in connection with the administration work 
necessary in the management of the enterprise ar£ to 
be treated as proper items in the determination of net 
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loss; that the allowance of such items was comparable 
to the allowance of interest paid on borrowed money 
which was lost in the enterprise. On appeal, the decis¬ 
ion of this Court was upheld by the Supreme Court 
(288 U. S. 97). While the decision does not mention 
the fact, the record shows that the Secretary also 
made a per diem subsistence allowance of 84 in lieu 
of salary in this Chestatee case. 

The Secretary erred as a matter of law by taking 
into consideration the unprofitable operations 
of appellant after the Armistice as a basis for re¬ 
ducing the net loss suffered prior thereto on the 
investment in “development”—$34,104.40—and 
“equipment”—$12,165.42. The Secretary made 
no finding of fact as to these two items which 
would bar this court from granting relief to 
appellant. 

Upon consideration of these two items, the Secretary, 
on the advice of his Commission, ruled that appellant's 
enterprise was a “going concern” (R. 14) and allowed 
for mining operations loss only, 20% of the net loss on 
plant expenditure for the war period, and prorated 
the entire pre-Armistice development costs (sinking of 
shaft), upon the basis of 733 tons of ore sold before the 
Armistice and 2300 tons sold thereafter. No considera¬ 
tion was given to the tonnage of ore produced up to the 
Armistice or the smaller portion produced after that date 
or to the costs of the mining operation after the Armis¬ 
tice. The effect of this peculiar proration plan was to 
deny appellant its actual net loss in the premises to the 
statutory date. 

The plan of adjustment was developed primarily 
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from the report of the field engineer of the Commis¬ 
sion, who reported July 19, 1920— 

“that in view of the fact that the Arko Company 
continued operations since the signing <^f the 
Armistice by further development of its mine, 
which was financed by additional sales of stock, 
it should be considered as a going concenji, and 
that its equipment had a value to the company 
as an active adjunct to its operations and not 
simply a junk valuation” (R. 39.) 

i 

and 

“the mine probably could be operated at a profit 
with its then equipment and with the initial 
development work already done, and thdt the 
equipment and development work, therefore were 
worth their cost to the company for continued 
operations” 

also 

“the amount of available ore appeared i;o be 
500,000 tons upon which a profit might be realized 
of as much as SI per ton and that the Arko Com¬ 
pany appeared therefore, to have in its possession 
an asset, as the result of the expenditure upon 
which the claim was based, of much greater value 
than the amount of the claim.” (R. 39.) 

; 

The Government auditor, reporting on his examina¬ 
tion of the books of the company, May 11, 1920, 
stated— 

“that the records of the company showed there 
was a concerted effort to continue operations after 
the Armistice and even after the passage of the 
War Minerals Act of March 2, 1919, the company's 
activities in this respect were not diminished.” 
(R. 38.) 
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In submitting his report, the auditor recommended, 
in effect, that no award be made, stating— 

“In my opinion, an award on this claim would 
be in fact a return of capital expenditures, which 
were made under favorable war conditions but 
can hardly be construed as made for war pur¬ 
poses.’ ? (R. 38.) 

At the time of the field examinations of the said 
examiners, a few weeks prior to July, 1920, appellant 
company had de-watered the mine (R. 63), and re¬ 
opened the operation in an endeavor to sell some ore. 
(R. 63.) Hence, at the time of the field examination, 
the property was being worked, it was in first class 
condition, thoroughly opened up, and the high hopes 
of the appellant company as to the future were doubt¬ 
less communicated to the examiners, and while those 
in the business knew that no market existed for man¬ 
ganese ore, it was optimistically hoped that the busi¬ 
ness could be successfully conducted at no distant date. 

But the net loss was not determined by the Secretary 
until 15 or 16 months after the field examiners’ reports, 
and during the interim the company had become practi¬ 
cally insolvent, and its investment was a total loss (R. 
65) at the time the Secretary rendered his decision on 
September 8, 1921, and this fact was fully proved by 
appellant, but the Secretary ignored the proof. 

The Secretary's duty as to the manner of determining 
net losses is fully set forth in the 6th or directive 
section of the Act of March 2, 1919, which provides: 

“That in determining the net losses of any 
claimant the Secretary of the Interior shall, among 
other things, take into consideration and charge 
to the claimant the then market value of any ores 
or minerals on hand belonging to the claimant, and 
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also the salvage or usable value of any machinery 
or other appliances which may be claimed was pur¬ 
chased to equip said mine for the purpose cjf com¬ 
plying with the request or demand of the agencies 
of the Government above mentioned in the manner 
aforesaid.” 

What is “the then ” date at w’hich the Secretary must 
determine such market values? Obviously, it must 
mean the date that the Secretary makes his finding of 
net loss, re. salvage value, to apply within the account¬ 
ing period, if the asset had not been sold in the fnean- 
time. If, then, the date for the adjustment of the net 
loss by salvage on these items was the date of the 
Secretary’s finding, it necessarily follows that he should 
be obliged to give due weight to evidence and proofs 
in the premises up to that date. The Secretary ruled 
on these items on the ‘‘going concern” basis. He made 
no determination of salvage or loss thereon as an invest¬ 
ment. The proofs before him showed that while 
appellant made an effort after the Armistice to rr^ake a 
‘‘going concern” of the undertaking, yet it went fiirther 
and further into debt, losing its entire investment), and 
that in the immediate four months preceding the award, 
these facts and proofs thereof were sharply brought to 
the Secretary’s attention. 

At the time the award was made, the Relief Act 
was being administered under certain rules of con¬ 
struction that had been promulgated by the Secretary, 
the most important of which was that “the War 
Minerals Relief Act applies to mining operations only. ” 
This quotation is from Senate Document 224, ! 70th 
Congress, 2d Sess., p. S, being an excerpt from the 
Secretary’s rules—“Work to which Act Applies.” 
It is well known and needs no further emphasis that the 
Secretary had held that so-called property or invest- 
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ment losses were not reimbursable under the act, his 
theory, among others, being that claimants still held 
title and, therefore, could suffer no loss. 

This Court, in the Vindicator case, overruled the 
Secretary in this respect, which ruling was affirmed by 
the Supreme Court on appeal. The rule announced 
is discussed on pp. 10, 33 of this brief and will not here 
be repeated. It is true that the Secretary did allow 
appellant the mining operations portion of the losses 
on the items under consideration, and, by adopting 
the Commission’s recommendation that the develop¬ 
ment and mining on the 733 tons sold should be allowed, 
affirmed his rule of construction that operations losses 
only should be reimbursed and investment losses 
should not. Obviously, this finding resulted in the 
“going concern” theory. That this finding was in 
error in determining “net loss” is self-evident because 
the Secretary allowed “mining operations” only and 
made no allowance for “investment” losses. The 
Secretary is required to allow pre-Armistice investment 
losses, under the 4th provision of the Act, as well as 
“operations” losses, unless the investment was specu¬ 
lative. 

It can not be held, as the Court below did, that the 
settlement on these two items was on a question of 
fact. In his award (R. 18), the Secretary said that he 
would neither legally nor equitably be warranted in 
including investment expenditures for these items in an 
award of losses. Apparently, the Secretary’s inability 
to legally or equitably include these expenditures 
(i. e., net loss) was due to the conclusion of the 
field engineer at the date of his examination, mid-1920, 
that appellant was a ‘‘going concern.” But the fact is 
undisputed before the Secretary that in July, 1921, 
the company had abandoned the enterprise, had 
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forfeited its lease, and had lost its entire investment. 
There is no dispute about these facts. 

When the facts are undisputed, it becomes a question 
of law as to the proper application of those facts to the 
law. The Court’s authority to review* the f^cts in 
order to ascertain whether as a matter of lafw, the 
Secretary erred in his allowance or non-allowance of 
net losses is unquestioned. (See Crimora Mangi Cory. 
v. Wilbur, 47 F. (2d) 420; U. S. ex rel McDonald v. 
Lane , 263 F. 630.) 

Under the undisputed evidence before the Secretary, 
appellant expended 834,104.40 on development | (shaft 
sinking) and 812,165.42 on mine equipment, pifior to 
the Armistice; that after the Armistice appellant con¬ 
tinued mining operations by the “development”;of the 
ore body on a small scale; that the operations before 
the Armistice resulted in a loss and the operations after 
the Armistice resulted in continual additionaj loss. 
In view of such facts, it must be held as a matter of law 
that the loss on the “mining operations” and “invest¬ 
ment” expenditures made before the Armistice con¬ 
tinued to be as much a loss to appellant as if i|t had 
ceased operations on November 11, 1918, afrd it 
accordingly must be held as a matter of law thdt the 
Secretary did not allow the pre-Armistice net losses, 
under the undisputed facts, by reason of his considera¬ 
tion of appellant’s operation as a going concern ht the 
time he rendered his decision. j 

In Commissioner Robinson's recommendation of 
September 7, 1921, one day before the Secretary’s 
aw*ard (R. 45), it w*as held after a review of the proofs 
contra verting the going concern theory, etc. (R. 59 
to 65) as follow's: 
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“I am of the opinion to adhere to my written 
decision dated July 20,1921. Clearly, to my mind, 
the claimant took the cost of sinking the shaft out 
of the category of losses, valuing the shaft highly 
and devoting it to an independent enterprise for 
its own uses after the Armistice.” (R. 45.) 

It is evident, therefore, that the learned Commis¬ 
sioner, in ithe face of absolute proof of loss from the 
beginning to the end of the operation denied the so- 
called pre-Armistice investment in the development 
item (and the pre-Armistice equipment item evidently 
also) because claimant made some use of it in a post- 
Armistice losing venture. If the use of the investment 
in shaft-development-equipment after the Armistice 
had resulted in a profit to appellant, the ruling of the 
Commissioner would have been justified. See Crimora 
v. Wilbur, 47 F. (2d) 417-420, where in speaking of 
post-Armistice transactions, this court said: 

‘‘It is also urged that, since the transaction took 
place after the Armistice it could not be considered. 
But the settlement related to operations during the 
war period. 

‘‘The result should therefore be treated as a part 
of the operation of that period. The statute does 
not say that no transaction subsequent to the 
Armistice shall be considered. Losses based upon 
investments or obligations made or incurred prior 
thereto are the only losses to be paid, but if a 
subsequent transaction wipes out or curtails an 
apparent loss, the actual loss to be paid is only so 
much as remains.” 

The rule thus announced can not be applied to the 
damage of appellant, and this would be the effect if 
the Secretary is not reversed. Here, the post-Armistice 
operations added to appellant's pre-Armistice net 
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losses, which were, in no way, diminished by thq post- 
Armistice losses. The statute nowhere penalizes a 
claimant's pre-Armistice losses because of post-armis¬ 
tice operations that were conducted at a loss. The 
statute authorizes ‘'net losses," not part of net losses, 
suffered by qualified claimants, within the specified 
period. | 

j 

I 

The decision of the Secretary can not be justified 
or sustained under any theory that he fbund 
the amount allowed on the two items in 
question to be all that in justice and in equity 
should have been allowed. 

If the Secretary committed an error of law in the 
adjustment of the so-called development and mill 
equipment items of the claim, he can not successfully 
defend his action by claiming that the amount allowed 
was all that legally and in justice and in equity should 
have been allowed, as he did in this case. His finding 
in that respect would be a conclusion of law. (See 
Vindicator v. Wilbur, 47 F. (2d) 422.) j 

The Secretary, as this Court well knows, had uni¬ 
formly held that property losses were not reimbursable 
under the relief act. The items of expenditure classi¬ 
fied as “development" by the Government auditor 
(R. 29) all went into the sinking of a three-compartriaent 
shaft and other underground development. Obviously, 
this expenditure became a part of the realty for wjiich 
no allowance was made. The allowance that was 
made under this head (and for the mill equipment) is 
shown in the Commission’s recommendation as al¬ 
lowances for development and mining of 733 tons of ore 
that was sold prior to the Armistice . (R. 17.) ^The 

balance disallowed w’as because it represented an invest- 
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ment in the realty by virtue of development costs. No 
allowance was made by the Secretary for loss on this 
realty, evidently because of the Secretary's “property" 
rule, coupled with the erroneous pro rata plan of ad¬ 
justment for the determination of net loss. If the pro 
rata plan of adjustment based upon ore sold is correct, 
then it would naturally follow, if appellant had sold only 
one hundred tons of ore prior to the Armistice, that the 
allowance would have been approximately one-seventh 
of what Was made. Or if no ore had been sold prior to 
the Armistice, then no loss would have been suffered 
by appellant, at all, for the two items under con¬ 
sideration. 

There was no justice or equity in the Secretary's 
pro rata plan. The plan did not take into considera¬ 
tion the cost of ore that had been produced and on hand 
at the date of the Armistice or the investment ex¬ 
penditure. Neither did it take into consideration the 
expenditure after the Armistice on ore produced there¬ 
after, or the expenses therefor applicable properly 
in a pro rata adjustment, if such could be considered 
the proper basis for justice and equity. The Secretary 
erred in this pro rata plan of adjustment in the manner 
of determining net loss. The manner of determining 
the net loss in the premises is clearly set out in the Gth 
provision of the statute. The Secretary disregarded the 
directions of the proviso to determine and charge to the 
claimant i “ the then market value of the ores or any 
minerals on hand * * * and the salvage or usable value 
of any machinery * * * purchased to equip the said 
mine.'' Iiad the Secretary observed the proviso, he 
necessarily could not have adopted the pro rata plan. 
The Secretarv had evidence before him of the value of 
the equipment and ores on hand from his field ex¬ 
aminers' reports and the appellant's evidence (R. 59 to 
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65). The Secretary by disregarding the evidence of 
salvage values and adopting the erroneous pro rata plan, 
based only upon ore sold in the pre- and post-Armistice 
period failed to find the true net loss within the statutory 
provisions or in accordance with accountancy practice; 
and so erred as a matter of justice and equity. 

Appellee can not successfully contend that because 
appellant sold ore after the Armistice that was pn hand 
at that date in part, and opened up the ore bod^ on the 
lease after the Armistice (for upon these bases |the pro 
rata plan was conceived) that the avrard njade of 
approximately 20% of the cost of the items as ! mining 
operations costs was all that appellant was entitled to 
as a matter of justice and equity. He could not prop¬ 
erly disregard the investment loss even on a going 
value theory. In the “property” cases, heretofore 
decided by this Court and the Supreme Court and in 
similar cases in which consent decrees have since been 
entered in the District Court, the Department,! under 
its old rules, allowed “operations loss” on oi[e sold 
similarly to appellant’s case here. In these cases proper 
net loss is now being determined. It was argued in the 
Vindicator case that the claimant could not sustain net 
loss because he had title to his property at the date of 
the passage of the act of March 2, 1919. In affirming 
this Court, in Wilbur v. Vindicator , 284 U. S. 231, the 
Supreme Court said: 

“The petitioner argues that the phrase ‘such 
net losses as have been suffered’ excludes claims 
w r here, at the time of the enactment, the purchaser 
still retained title to the property. But the net 
losses mentioned are not thus limited. Losses 
by reason of expenditures for property, real or 
personal, still owmed by claimants are not excepted. 
* * * in determining actual net loss, the va^ue of 
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the property purchased and retained by claimant 
is necessarily to be taken into account. The 
construction for which petitioner contends neces¬ 
sarily rests upon the hypothesis that one may not 
suffer loss by reason for expenditures for land, 
while he continues to own it. No such assumption 
can be entertained for it is everywhere known 
that the contrary is true, and that the value of 
land and plants purchased and constructed to 
produce minerals and other things needed, wholly 
or principally to carry on the war was liable to 
and generally did, greatly and permanently 
decline when the struggle ended.” 

Appellant merely asks for the benefit of this rule, 
also as to items disregarded by the Secretary because of 
his pro-rata plan that excluded property and invest¬ 
ment losses among others. 

Errors of law on the part of the Secretary in 
applying his going concern theory in his ad¬ 
justment of net losses on the items of develop¬ 
ment and equipment. 

The going concern theory upon which the Secretary 
made his adjustment of the net losses of appellant in 
connection with expenditures on these two items is 
disclosed in Commissioner Robinson's recommenda¬ 
tion of July 20, 1921. (R. 43.) He said— 

‘‘The claimant company, through its attorney, 
contends that at the end of the stimulated period 
the equipment was valuable only as junk, and that 
to hold otherwise would be to penalize the claim¬ 
ant for making an effort to continue operations 
after stimulation had ended. With this contention 
I do not concur. The claimant company did not 
consider it as junk, but considered it as valuable 
for an immediately continuing non-stimulated use 
and adopted it for such purpose. 77 
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Analyzing this ruling, it will be seen that Commis¬ 
sioner Robinson considered there was an imaginary 
cessation of business by appellant on midnight of 
November 11 as a stimulated business and the immedi¬ 
ate resumption of the same business under thb same 
economic conditions by a new imaginary non+stimu- 
lated concern, which immediately took ov^r the 
assets of the stimulated business at their full cosj; price. 

The error of this rule is apparent under the decisions 
of Wilbur v. Vindicator (284 U. S. 231) and Ickes v. 
Chestatee, etc. Corp., 289 U. S. 510, where it is hpld, in 
effect, that shrinkage in value of capital assets Should 
be determined as of March 2, 1919, and not November 
11, 1918.* Even if it be conceded that the Secretary had 
the right to disregard the evidence filed by appellant 
and to disregard the collapse in the manganese industry 
after the Armistice, and was justified in holding that 
appellant was a going concern at the date of his a ward, 
he erred as a matter of law in applying the date of 
November 11 as the birthday of the “immediately con¬ 
tinuing non-stimulated ” business, and making suc^l date 
what might be called the “cut off” date for th4 con¬ 
sideration of the shrinkage in value of appellant’s ckpital 
assets of development and equipment. Consequently, 
if there was a cessation of business by appellant as a 
stimulated concern and an immediate resumption of 
business as a non-stimulated concern, that fapciful 

operation could not be charged to appellant until 
_ 

. I 

*The Court, however, in Ickes v. Chestatee , 289 iU. S. 
510, while finding there that March 2, 1919, should 
be the “cut-off” date for interest, indicates dis¬ 
tinction in “the method of determining the net josses 
in such businesses during a particular period or in a 
particular adventure.” 
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March 2, 1919, so as to bar it from the relief to which 
it is entitled. 

Another error of law into which the Secretary was 
led by adopting the going concern theory was that he 
was compelled thereby to take into consideration the 
unprofitable operations of appellant after the Armis¬ 
tice. As a matter of law, these unprofitable operations 
could not and should not have been considered by him 
in his determination of the pre-Armistice net loss in con¬ 
nection with these two items. The Secretary correctly 
held that the losses on the post-Armistice operations 
could not be taken into consideration (they were 
never contended for), nevertheless he took such opera¬ 
tions into consideration to reduce the statutory net 
loss and made such post-Armistice operations the 
basis of his denial of net losses on pre-Armistice ex¬ 
penditures, thereby interpolating a provision in the act 
that is not contained therein, as heretofore pointed out. 

A further error of law committed by the Secretary 
in applying his pro rata plan is that he held as a matter 
of law that the use of the shaft and equipment after 
the Armistice precluded him from including pre-Armis¬ 
tice loss therefor excepting for loss on the ore sold. The 
Secretary's ruling will not again here be repeated, but 
appellant desires again to emphasize the basis of the 
Secretary’s ruling therein that he could “neither legally 
nor equitably" be warranted, etc. It is for this Court 
to determine whether the Secretary could legally be 
warranted in including in the award loss on pre-Armis¬ 
tice investment in development and equipment, which 
the uncontradicted evidence before the Secretary at 
the time he rendered his award affirmatively disclosed 
was a total loss. By reason of the continuance of the 
operation after the Armistice, the Secretary held his 
Department was not warranted in including pre-Armis- 
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tice investment expenditures in his award. This is not 
the law and the Secretary erred as a matter of lavj in so 
holding. In effect, the Secretary held that if appjellant 
had discontinued operations after the Armistipe, it 
could have recovered its net loss subject to his other 
rules, but by reason of the fact that it continued 
operations thereafter, it was precluded from recovering 
such net losses. 

The Secretary further erred as a matter of law in 
treating the investment expenditures on development 
as personalty. These expenditures were absorbed in 
the construction of the shaft, levels and drifts, an<ji the 
result of such expenditures became the mine, whicli was 
an inseparable part of the realty and was realty. Ti'hese 
development expenditures included labor, lumber and 
timber, fuel and powder, fuel oil, explosives, etc. ! (R. 
29.) Of necessity, no part thereof could be proijated 
to unprofitable operations after the Armistice. The 
Secretary ignored this self evident fact and considered 
such expenditures as personalty, having a usable \^alue 
after the time such expenditures were made. The ihine 
had no usable value as the term “usable value ” Con¬ 
templates personal property. Consequently, the bnly 
value that the Secretary could consider on the expendi¬ 
tures for development was the salvage value of the 
investment. lie made no finding of fact whatevejr as 
to its salvage value, but improperly applied his pro 
rata going concern theory, which was not based upon 
any finding of fact but was an arbitrary method of 
adjustment. 

The Secretary also erred as a matter of law in 
adopting the pro rata plan as a basis for his award as to 
these two items on a going concern theory in that ^he 
mere fact that appellant was a going concern (without 
going value as the record clearly shows) after the 
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Armistice was insufficient to warrant him as a matter 
of law in diminishing and curtailing the net losses on 
pre-Armistice investment expenditures therefor unless 
he further found as a fact that appellant’s plant as a 
going concern had a going concern value which he could 
legally and equitably apply against pre-Armistice 
expenditures. 

While it may be admitted that the Secretary’s 
finding was correct that appellant was a going concern 
after the Armistice, by reason of the fact that it con¬ 
tinued operations thereafter at a loss, nevertheless, 
that fact alone would not warrant the Secretary in 
applying his pro rata plan. In order legally so to do, 
he must further find that as a going concern after the 
Armistice, appellant’s plant had a going value. The 
evidence before the Secretary conclusively established 
the fact that appellant’s plant, while a going concern 
after the Armistice, had no value as such. (R. 59-65.) 
‘‘Going value” is defined by Paton (Accountant’s 
Handbook, 2d Ed. 1934, p. S05) as representing the 
excess of the value of physical assets as a whole, in place 
and functioning or capable of functioning, over the 
value of the structural parts taken individually. Paton 
graphically illustrates the error of applying going value 
in cases similar to the instant one. His illustration is as 
follows: 

‘‘Even if all concerns in a particular field 
started abreast, as it were, and went through con¬ 
current and similar periods of loss, such losses 
could not be viewed as costs of later business, if, 
after the period of experimentation and inadequate 
business, newcomers could enter the field without 
the necessity of subjecting themselves to such a 
period of loss. It must be remembered, too, that 
for the particular concern the period of loss may 
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never end until the enterprise is forced to go out 
of business and it would be patently absurd in 
such a case to keep on year after year setting up 
the accounts on a basis of the successive losses. ” 

In appellant's case it was conclusively showp that 
the price of manganese collapsed after the Arnjistice; 
that there was no market for appellant’s ore; that there 
was a continuous loss; that even if a market ^hould 
develop, the obtaining of this ore by means of a ‘i strip¬ 
ping” process was much more economical than by 
means of a shaft. There was no going value th^t the 
Secretary could apply to pre-Armistice expenditures by 
reason of the post-Armistice operations. The con¬ 
tention here advanced is squarely supported by the 
decision in the Crimora case (47 F. (2d) 417) herein¬ 
before discussed. I 

Summarizing the above errors of law, they resolve 
themselves into one fundamental error, namely, that 
the Secretary erred as a matter of law in failing to 
include the investment loss (as distinct from mining 
operations loss) on these two items, and to adjust 
them within the directions of the sixth proviso o| the 
Act. 


The lack of merit in the Secretary’s plea$ of 

estoppel. | 

I 

The Secretary pleads estoppel as a defense to the 
entire claim. This plea is based upon the execution by 
appellant of a receipt, dated September 24, 1021, 
delivered to the Secretary at the time appellant |vas 
paid the $18,034.50 awarded by the Secretary. iThe 
Secretary designates this instrument an “ account 
stated” and contends that it is a bar to any furtjher 
recovery by appellant. 
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A copy of this receipt is set forth at length in the 
Secretary's answer. (R. 22.) This receipt has none 
of the earmarks of an account stated. There was no 
consideration for the waiver by appellant of any further 
amount it was entitled to receive by reason thereof. 
The Secretary, moreover, had no authority under the 
act to require appellant to execute an account stated 
so as to bar it from additional relief. There w’as an 
element of legal compulsion in the execution of the 
paper wanting for the reason that if appellant had 
refused to execute same, the Secretary would not have 
authorized the aw^ard. Where the agreement under 
which the money was paid was procured through com¬ 
pulsion, there exists no account stated. (Vol. 1, 
Ruling Case Law, 212.) There w*as no meeting of 
minds nor mutuality of agreement in connection with 
the execution of the so-called account stated. 

Moreover, the Secretary was acting in the capacity 
of a trustee in the disbursement of this war minerals 
relief appropriation. Under the circumstances, a 
court of equity should give scant consideration to a 
plea of the Secretary which admits by inference that 
he may have paid appellant a lesser amount than 
appellant should have been allowed, but that, never¬ 
theless, appellant is estopped from claiming any further 
amount by virtue of the execution of the so-called 
account stated. If the plea of estoppel by reason of 
the execution of said paper writing should be allowed 
to prevail, the enactment of Congress of the Act of 
November 23, 1921, allowing additional amounts to be 
recovered in cases of miscalculation by the Secretary, 
and the Act of February 13, 1929, allowing additional 
amounts to be recovered which were disallowed through 
errors of law, under which this suit was filed, would 
be without any force and effect, and the same would 
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be in effect nullified. Mr. Justice Cox, in his memor¬ 
andum opinion dismissing this suit, correctly he^d that 
there was no such account stated or settlement of the 
claim as would bar appellant from relief under the 
amendment of February 13, 1929. In the argunient on 
this point before the lower Court, counsel for appellee 
relied upon the case of Work v. Rives, 54 App. D. C. 84, 
as authority for the position taken by the Secretary. 
It is pointed out that the decision of this Court jn said 
case was overruled by the Supreme Court in 267 U. S. 
175. Moreover, that case was filed and decided long 
prior to the approval of the Act of February 13,1 1929, 
and since then, the Supreme Court has ruled that items 
not allowed under the Act of March 2, 1919, are 
allowable under said amendment. The case cited, 
therefore, is not in point and has no bearing dn the 
merits of the contention. 

The Secretary also pleads estoppel by reasbn of 
appellant’s failure to seek an additional award before 
him under the amendment of November 23, 19^1 (42 
Stat. 322). There is no more merit in this contention 
than the one just previously discussed. The i^ct of 
February 13, 1929, extends the privilege of filing sijit for 
review thereunder to “any claimant who has hereto¬ 
fore filed” claim with the Secretary under the Act of 
March 2, 1919. If the Secretary committed errors of 
law in the adjudication of such a claim, those Errors 
remained whether the claimant sought additional belief 
before the Secretary under the Act of November 23, 
1921, on account of miscalculation, or did not do soJ 

Errors of law in the decision of Mr. Justice Cox. 

By affirming the action of the Secretary and dis¬ 
missing this suit, Mr. Justice Cox affirmed the errqrs of 
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law committed by the Secretary in his adjudication 
of the claim. Accordingly the foregoing argument as 
to all items involved is directed to the action of the 
lower Court as if again here repeated. It is deemed 
advisable, however, to point out the errors of Mr. 
Justice Cox's decision when considered in connection 
with the record. He held that “practically all the 
specific items, certainly the larger ones, are controlled 
by the finding that the business was not merely a war 
enterprise, but was a continuing business.” (R. 50.) 

It is respectfully submitted that this rule does not 
correctly state the law. For it to have any application 
to the Act of March 2, 1919, it is necessary to insert a 
new provision therein, to the effect that the Secretary 
would not be required to ascertain whether the claimant 
had incurred net losses by reason of expenditures, 
made during the stimulation period, if the claimant 
continued operations after the Armistice. Appellant 
contends that the correct rule, as stated in the decisions 
heretofore cited, is that unless the net loss on these 
expenditures was curtailed or decreased by the post- 
Armistice operations, the unprofitable operations after 
the Armistice have no bearing in the determination of 
such net loss. 

Mr. Justice Cox held that the items of expenditure 
for purchase of lease, incorporation expenses and finan¬ 
cing and promotion expenses were found by the Secre¬ 
tary to be necessary and of full cost value to the 
continuing enterprise. It is respectfully submitted 
that the Secretary made no such finding. The record 
affirmatively discloses that the Secretary did not 
consider these items on their merits but disallowed 
same, because, by adopting his Commissioner's decision, 
he held they were not such losses as are contemplated 
by the act. The Secretary made no finding of fact 
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whatever in regard to these items but disallowed them 
as a matter of law. The Court could as consistently 
have held that the Secretary also found that th^ plant 
could be operated after the Armistice at a profit of 
SI.00 per ton, which also was a conclusion contained in 
the report of the engineer. (See amended answer, 
R. 39.) 

In addition to the items just mentioned of purchase 
of lease, incorporation expenses and financing and 
promotion expenses, the lower Court held that! these 
items, together with development expenses anq cost 
of mill equipment, as matters involving chiefly questions 
of fact, were for the exclusive and final determination 
of the Secretary. That is true and if the Secretaijy had 
made any finding of fact which would not predent a 
question of law, appellant would have no standing in 
this Court, but it is submitted that the Secretary has 
not done so. The first three of said items wer^ dis¬ 
allowed by the Secretary as not contemplated by the 
act. The net loss on the greater portion of pre-Ajrmis- 
tice development and equipment expenditures! was 
disallowed because appellant “operated its plant after 
the Armistice” (at an admitted large additional |oss). 
The Secretary held that by reason of such fact, as a 
matter of law , he was not warranted in allowing the 
investment expenditures therefor. (R. 18.) 'This 
clearly raises a question of law. The rule here contended 
for finds support in the decision of this Court, ii[ the 
case of Vindicator , etc . Co. v. Wilbur, 47 Fed. (2d) 422, 
where the Court held: j 

“It is apparent, therefore, that the denial of 
the allegation that the amount paid for the prop¬ 
erty constituted a net loss, coupled with the 
explanation, raises an issue of law; not of fact, 
that is, that the Secretary without examining the 
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facts held as matter of law that no loss could be 
suffered, within the meaning of the act, by one 
who had bought property and still retained title 
thereto/ 7 

Appellant's case is precisely similar. Without ex¬ 
amining the facts as to whether the investment ex¬ 
penditures before the Armistice, on development and 
equipment (mining operations portion having been 
allowed) constituted any net loss, the Secretary held, 
as a matter of law, that he could not allow loss thereon, 
because the equipment and development expenditures, 
or rather the result thereof, was used by appellant in 
further profitless operations after the Armistice. 

CONCLUSION. 

It is earnestly submitted to this Court that in the 
adjudication of its claim by the Secretary, a grave 
injustice has been done to appellant. Of an admitted 
pre-Armistice, stimulation period net loss of approxi¬ 
mately $76,000, the Secretary allowed $18,034.50 when 
it was conclusively established by appellant that the 
pre-Armistice expenditures were totally a net loss, 
save the salvage value of the results of such expendi¬ 
tures. The allowance of the different items claimed is 
believed to be fully warranted by the War Minerals 
decisions herein cited. The allowance of the item for 
finance, incorporation and promotion expense seems to 
present the only new question for the determination of 
the Court, which has not heretofore been considered by 
the Court in so far as counsel is advised. However, as 
pointed out, the operation of the Company was made 
possible by the sale of stock, and the nominal charges 
and expenses therefor are surely as proper for con¬ 
sideration in the determination of the net loss within 
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the statute as are other overhead items, such as salaries, 
legal expenses, and interest, all of which the Secretary 
disallowed, and which should have been allowed under 
the decisions of this Court and of the Supreme (pourt, 
hereinbefore cited. The disallowance by the Secretary 
of any loss whatever for appellant's lease and ihvest- 
ment costs and for the overhead expenditures referred 
to, w r e believe w’as clearly erroneous, whether appellant 
w’as or w’as not a going concern, with or without algoing 
value. The decision of the Court below’ should be 
reversed, with instructions to the Secretary to ir^ake a 
proper finding of net loss within the statute, con¬ 
formably to the decisions of this Court and qf the 
Supreme Court herein discussed. 

Respectfully submitted, 

T. S. Plowman, 
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Hearing was bad on bill and answer, and on De¬ 
cember 30, 1932, Mr. Justice Cox filed a memoran¬ 
dum decision dismissing the petition (R. 45); and 
be entered a final decree of dismissal on January 31, 
1933 (R. 51). From that decree appellant has ap¬ 
pealed to this court. 

It is conceded that appellant was stimulated 
within the meaning of the act of March 2, 1919 
(40 Stat. 1272), and that appellant operated on 
property of commercial importance within the 
meaning of said act. 

Up to November 11, 1918, the appellant’s op¬ 
erations involved expenditures which were audited 
and reported upon by the Acting Chief Accountant 
of the War Minerals Relief Commission (R. 16, 
29, 37). Appellant’s operations continued beyond * 
November 11, 1918, however, as is admitted (ap¬ 
pellant’s brief, p. 2, 3; R. 37, 38). Money for these 
post-war operations was raised by sales of stock, 
the amount of stock sold subsequent to the Armis¬ 
tice being over double that sold before (R. 37, 38). 

The items in appellant’s claim which were dis¬ 
allowed and which are involved in this appeal are 
listed here in the order they are discussed in ap¬ 
pellant’s brief. The Secretary’s grounds for dis¬ 
allowance are also set forth: 

Purchase of a mining lease, $12,000 claimed 
(appellant’s brief, p. 10). 

This item was disallowed on the ground that the 
War Minerals Relief Act “does not contemplate 
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reimbursement for amounts paid for the purchase 

of properties or mining rights” (R. 15). 

Payment for drill-prospecting, $1,616.55 
claimed as part of the purchase pri<he for a 
mining lease (appellant’s brief, p. 1$). 

This item was disallowed on the same legal 
ground as was the foregoing item—that it ivas not 
an item of loss within the contemplation of the act 
(R. 16). 

Payment of interest on borrowed, money, 
$98.91 claimed (appellant’s brief, p. 16). 

This item was disallowed on the ground jthat it 
was not an item of loss within the contemplation 
of the statute (R. 15). j 

Discount on liberty bonds, $180.41 ejaimed 
(appellant’s brief, p. 17). 

This item was disallowed on the ground ^hat it 
was not an item of loss within the contemplation 
of the statute (R. 15). I 

Incorporation expense, $453 claimed (appel¬ 
lant’s brief, p. 18). 1 

This item was disallowed on the ground t|iat it 
was not an item of loss within the contemplation of 
the statute (R. 15). j 

Incorporation and promotion, $364.69 
claimed, 

Stock sales and commissions, $4,121.00 
claimed, 

General expense ( promotion, etc.), $2,- 
680.71 claimed, (appellant’s brief, p. 19). 
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ARGUMENT 

Mining lease, drill-prospecting, interest on borrowed 

money 

It is recognized, since the decision in Wilbur v. 
United States ex ret. Vindicator Consolidated Gold 
Mining Co., 284 U.S. 231 (1931), that losses of a 
War Minerals Relief Act claimant suffered by rea¬ 
son of expenditures for property used in produc¬ 
ing or preparing to produce war minerals are losses 
within the contemplation of the War Minerals 
Relief Act (40 Stat. 1272). It is conceded, there¬ 
fore, by appellee that the Secretary of the Interior 
committed an error of law in deciding (R. 15, 16) 
that the act did not contemplate reimbursement for 
the losses appellant claimed by reason of expendi¬ 
tures made in the purchase of an option and lease. 
It is conceded that the decision appealed from 
should be reversed so as to permit of a decree prop¬ 
erly directing appellee to ascertain whether the ap¬ 
pelant has incurred a net loss by reason of money 
expended or obligations incurred in the purchase of 
a mining option and lease. 

It is recognized since the decision in Wilbur v. 
United States ex ret. Chest at ee Pyrites d> Chemical 
Corporation, 284 U.S. 231, 237 (1931), that interest, 
which, at the time of the passage of the relief act, 
March 2, 1919, had accrued or had been paid for 
money borrowed and lost in producing or preparing 
to produce a war mineral upon the statutory con¬ 
ditions, is an item of loss within the contemplation 





of the act. It is conceded, therefore, by dppellee 
that the Secretary erred in deciding as a mitter of 
law (R. 16) that the statute did not contemplate 
such an item of loss. It is conceded that tlie deci¬ 
sion appealed from should be reversed so as to per¬ 
mit of a decree properly directing appellee to 
consider this item. 

I 

Discount on Liberty bonds 

| 

This item was properly disallowed as nolj being- 
an item of loss within the meaning of the a^t. As 
stated by Mr. Justice Cox in his memorandum 
opinion (R. 51) : 

The 44 discount of Liberty bonds”, $180.41 
claimed as an item of loss, arose from the 
sale below par of bonds received at par in 
lieu of cash in payment for capital j stock. 
This is considered not to be a loss in produc¬ 
ing or preparing to produce a war mineral 
within the meaning of the Act. 

Under the act as construed by the courts only 
those losses suffered by reason of expenditures 
made “for or upon property”, in accordance with 
the statutory conditions, are reimbursable. 

This court in Marshall v. Wilbur, 47 Fed. 2d, 421, 
422, 60 App.D.C. 59 (1931) definitely held th$t the 
statutory conditions must be satisfied. 

The statute gives no general authority to 
the Secretary of the Interior to make [good 
all losses sustained in or in connection with 
mining and smelting operations. 4 4 It dealt 
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In the second Chestatee case, 59 Fed. 2d, 887, 888, 
61 App.D.C. 212 (1932), this court also held that 
there should be considered in the determination of 
net losses items of money paid for “legal services 
necessarily expended in connection with carrying 
on the enterprise ”, of “money paid for executive 
salaries in connection with the administration work 
necessary in the management of the enterprise”, 
and of property taxes properly attributable to the 
stimulated operations. The Supreme Court of the 
United States affirmed this court’s decision on each 
of these items. Wilbur v. United States, 288 U.S. 
97 (1933). 

These decisions of this court and the Supreme 
Court of the United States hold that property, in¬ 
terest on money borrowed and expended “for or 
upon property”, legal expenses, salary payments, 
and taxes attributable to stimulated operations 
upon war mineral property are all items of expend¬ 
itures made “for or upon property” within the 
meaning of the statute. They do not, however, alter 
the clear purport of this court ’s holding in the Mar¬ 
shall case, 47 Fed. 2d, 421, 422, 60 App.D.C. 59 
(1931). 

The expenditures made or the obligations 
incurred, which resulted in the loss, must 
have been “for or upon property” contain¬ 
ing the minerals. 

Money lost, to be reimbursable under the act, must 
have been money sunk in the acquisition of the 
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property or in the operations involved in yetting 
war minerals out of the property and making them 
available for war needs. I 

Money expended in capital transactions dpes not 
satisfy the statutory condition. Only tjae net 
realization of a capital transaction can be expended 
“for or upon property.” j 

If a claimant sold stock, of $100 par valjie, for 
$97, then only $97 was derived from the sile for 
expenditures “for or upon property” containing 
war minerals. Certainly, under the act the [claim¬ 
ant should not be allowed an award of the jliffer- 
ence between the sale price and the par value of the 
stock. 

So, too, if a claimant sold stock, of $100 par 
value, for a bond of $100 face value but of only 
$97 market value, and contemporaneously disposed 
of the bond on the market, then only $97 wps de¬ 
rived from the stock sale for expenditures “for or 
upon property” containing war minerals. [ Cer¬ 
tainly, under the act the claimant should not be 
allowed an award of the difference betweep the 
par value and the market value of the bond. ! 

If instead of selling the bond contemporaneously 
with the sale of the stock from which the bond was 
obtained, the claimant held the bond and subse¬ 
quently disposed of it on the market for $97, j then 
again only $97 was derived from the sale of the 
stock for expenditures “for or upon property’^ con¬ 
taining war minerals. The act contemplates out 
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of pocket losses sustained in producing or prepar¬ 
ing to produce war minerals. It does not contem¬ 
plate losses claimed to have been sustained in capi¬ 
tal transactions. 

Cogent argument can be made to the effect that 
expenditures involved in capital transactions are 
not losses in the sense in which that word is used 
in the War Minerals Relief Act. Such argument 
is, however, interrelated with the statutory con¬ 
dition that losses, to be reimbursable, must have 
been suffered by reason of expenditures “for or 
upon property ” containing war minerals. Clearly, 
the statutory condition is not satisfied by appel¬ 
lant’s item of discount on liberty bonds; and the 
condition being unsatisfied, appellant’s claim in 
respect to this item must fail. 

Incorporation expenses 

Incorporation expenses are not expenditures 
made “for or upon property”, nor are they expend¬ 
itures “connected with carrying on the enterprise.” 
The act provides for reimbursement of only those 
“net losses as have been suffered by any person, 
firm, or corporation by reason of producing or pre¬ 
paring to produce” (40 Stat. 1272, 1274). Appel¬ 
lant corporation was in no position to produce or 
prepare to produce until it was organized. It had 
no existence as a legal entity which could engage in 
war minerals operations until it was organized. 
It could not suffer losses by reason of expenditures 
“for or upon property” containing war minerals 
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until it had legal existence. The expense of bring¬ 
ing it into existence cannot, therefore, within the 
meaning of the act, be an expenditure made “for or 
upon property.” 

It is true that stimulation in the appellant’s 
claim before the War Minerals Relief Comirjission 
was established as of a date prior to appellant’s 
incorporation, but this fact does not alter the situa¬ 
tion. Expenditures for its incorporation, is re¬ 
gards appellant’s War Minerals Relief claim,! were 
at the most expenditures made in preparing to 
prepare to produce manganese. 

Furthermore, the corporate entity which was 
created was utilized not only for the war miiierals 
operations but also for the post-war operations. 
Should it be argued that the expenditures fdr in¬ 
corporation were indispensable to appellant’s 
engaging in w^ar minerals operations, it may deci¬ 
sively be argued in reply that the expenditure^ for 
incorporation were equally indispensable to appel¬ 
lant’s engaging in post-war operations and, there¬ 
fore, that the corporate organization was carried 
at its full cost value into the post-war operations. 

While the item could properly have been dis¬ 
allowed on this ground of its useable value in the 
post-war operations, it is submitted that it fwas 
just as properly disallowed by the Secretary as not 
being an item of loss within the meaning of the 
statute. i 
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Incorporation and promotion, stock sales commissions, 
general expense (promotion, etc.) 

These items of expenditures are in the same class 
as the properly disallowed item of discount on 
liberty bonds. (See p. 7, supra.) These expendi¬ 
tures were not made “for or upon property” con¬ 
taining war minerals, and, therefore, are not items 
of loss within the contemplation of the act. 

If in selling stock for $100,000 a claimant spent 
$6,000 in promotion and stock sales commissions, 
the claimant realized from the stock sale only 
$94,000. Only $94,000 was made available for 
expenditures “for or upon property” containing 
war minerals. 

If an individual had $100,000 and, acting under 
Government stimulation, lost it all in the purchase 
of war minerals property and in mining operations 
upon that property, it is clear that $100,000 was 
lost in expenditures “for or upon property.” If 
several individuals without $100,000 were stimu¬ 
lated and spent $1,000 in organizing a corporation; 
if the corporation thus organized spent $5,000 in 
selling its 1 stock for $100,000 and then reimbursed 
the individuals for the $1,000 spent in organizing 
the corporation; it is equally clear that only $94,000 
became available for expenditures “for or upon 
property.” 

Appellant argues (Appellant’s brief, p. 20) that 
since a corporation is entitled to reimbursement 
under the act for interest paid on money borrowed 
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and lost in expenditures “for or upon property , 
it should be entitled to reimbursement for Commis¬ 
sions paid in the sale of stock for money lofet in ex¬ 
penditures “for or upon property.” In j:he case 
of money borrowed, however, the amount, in full 
may be expended “for or upon property”j and if 
it is so expended and is lost, then the interest paid 
or the obligation to pay interest for the us^ of the 
money borrowed and so expended is a legitimate 
cost of operation. In the case of capital transac¬ 
tions, the full amount paid by a stock purchaser 
may not and usually does not become available for 
corporate purposes. The amount which may be ex¬ 
pended “for or upon property” is the amount paid 
by the stock purchaser less the promotion anld sales 
costs paid by the corporation. j 

To illustrate by analogy—if an individual bor¬ 
rowed $100,000 at 6 percent interest and expended 
the $100,000 in the purchase and operation of prop¬ 
erty, then the interest cost was an item of joss to 
be considered in determining the net loss whi^h was 
to be allowed. If, however, the individual instead 
of borrowing $100,000 for the purchase and (Opera¬ 
tion of the property, obtained $100,000 cash bjy sell¬ 
ing bonds of $106,000 face value, which he oWned, 
for $100,000, then it will hardly be disputed thkt the 
individual was not entitled to consideration of the 
$6,000 discount as an item of loss under the statute. 


5478J 
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No more consideration, under the act, should be 
given to corporation expenditures for promotion 
expenses and stock sales commissions. 

In appellant’s brief (p. 22) reference is made 
to the consent decree entered by this Court in 
Southern Pyrites Ore Co . v. I ekes, Appeal No. 
5980, in which decree the Secretary is directed to 
ascertain whether the claimant corporation has 
suffered a net loss “by reason of salaries paid, by 
reason of money expended and obligations in¬ 
curred in the purchase of property, by reason of 
interest paid and obligations to pay interest, by 

reason of expenditures made in financing the enter¬ 
prise.” Appellant argues that, 

The action of the Secretary in this similar 
if not identical claim is highly persuasive 
that the Secretary recognizes that he should 
consider the net losses here contended for 
and, in effect, estops him from now asserting 
anv different rule. 

V 

This consent decree is not a decision of the Sec¬ 
retary which construes expenses involved in the 
acquisition of capital as allowable losses within the 
meaning of the statute. In the Southern Pyrites 
case the first three items listed in the decree, sala¬ 
ries, property and interest, are allowable items ac¬ 
cording to the decisions of this Court and the 
Supreme Court of the United States; and the 
Solicitor’s Office, after examination of the records, 
concluded that as a matter of fact no losses had 
been suffered by the corporation by reason of ex- 
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penditures made in financing the enterprise. In 
view of this situation it was deemed advisable to 
avoid further litigation of the case by consenting 
to a decree directing consideration of the finance 
item along with the other three items. 

Furthermore, the rule of judicial reliance upon 

departmental construction announced in United 

States v. Alabama B.B. Co., 142 U.S. 615, 621 

(1892), and United, States v. Philbrick, 120 U.S. 

52, 59 (1887), is not applicable here, as argued in 

appellant’s brief (p. 22). In these two cases and 

in other cases in which the rule has been applied 

the departmental construction of the stattite had 

been uniform and continuous. As stated bv Mr. 

•/ 

Justice Butler for a unanimous court in United 
States v. Missouri Pacific B. Co., 278 U.S. 269, 280 
(1929), 

It has been held in many cases that a defi- 
nitelv settled administrative construction is 
entitled to the highest respect; and, if acted 
on for a number of years, such cons 
will not be disturbed except for cog 
sons. * * * But the court is not bound 

bv a construction so established * * *. 

V 

The rule does not apply in cases wh^re the 
construction is not doubtful. And \f such 
interpretation has not been uniform, it is not 
entitled to such respect or weight, but will 
be taken into account only to the extent that 
it is supported by valid reasons- (Italics 
inserted.) 


tbiction 
ent rea- 
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1selin v. United States, 270 U.S. 245, 251 (1926) 
and many other cases listed in a comprehensive an¬ 
notation to United States v. Missouri Pacific R. Co., 
73 L. ed. 322, 345, support the qualified rule as 
stated bv Mr. Justice Butler. 

In the first place, the consent decree in the South¬ 
ern Pyrites case cannot properly be considered as a 
decision by the Secretary that expenditures made in. 
obtaining capital are reimbursable under the act. 
In the second place, even if it could be so considered, 
it should not be relied upon by this Court in con¬ 
struing the statute because, if it be considered a de¬ 
cision of the Secretary, it is inconsistent with the 
departmental construction followed uniformly 

and continuously before the date of the consent 

•/ 

decree. 

Salaries 

Salaries, in excess of a subsistence allowed, were 

disallowed bv the Secretary. In the decision of 

%/ 

John F. Shafroth, Commissioner, dated May 19, 
1921, the disallowance was based upon the ground 
that beyond a reasonable amount for subsistence, 
salaries did not constitute an item contemplated by 
the statute (E. 16; Appellant’s brief, p. 23). How¬ 
ever, after the Secretary had directed a review of 
the case and of the recommendations of the former 
Commissioners, Shafroth and Pomeroy, Commis¬ 
sioner Ira E. Robinson, on July 20, 1921, made his 
decision and recommendation upon review of the 
claim (R. 43). Upon appeal from his decision and 
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pursuant to a letter from the Secretary he reviewed 
the case in the light of the brief and affidavits 
before the Secretary upon the appeal; arjd he ad¬ 
hered to his written decision of July ^0, 1921 
(R. 45). Finally, on September 8, 192l|, Acting 
Secretary E. C. Finney decided the appeal. The 
opening and closing paragraphs of the Acting Sec¬ 
retary’s decision indicate the reliance plaqed upon 
Commissioner Robinson’s decision of July120,1921 
(R. 18, 19): | 

The Arko Mining Company, clairhing un¬ 
der section 5 of the act of March 2, 1919 (40 
Stat., 1274), has appealed from decision of 
the War Minerals Relief Commissioner, 
dated July 20,1921, recommending ap award 

in the sum of $18,034.50. j 

* * * * * 

The decision of the Commissioner is found 
correct, is hereby affirmed, and the award of 
$18,034.50 will be allowed. I 

After referring to the findings of former Com¬ 
missioners Shafroth and Pomeroy, Commissioner 
Robinson held in his decision of July 20, 1921 (R. 
43): 

The disallowance of stock sales cbmmis- 
sions, general promotion expenses, apd sal¬ 
aries of officers of the company, is in this 
case indeed proper. j 

While not promulgating a rule that sal¬ 
aries of officers should be disallowed in all 
cases, I nevertheless approve the finding 
that only a subsistence allowance is proper 
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here. It would seem that the officers of the 
claimant corporation devoted much of their 
time to promotion and stock sales, instead of 
all of it to the actual work of producing ore. 

Thus it is clear that the part of the salary item 
disallowed was disallowed upon a finding that in 
view of the attendant facts salaries in excess of 
subsistence could not properly be allowed. This 
decision as to the net allowable loss in regard to the 
salary item, being the Secretary’s decision on a 
question of fact, is conclusive. The act of Feb¬ 
ruary 13,1929 (45 Stat. 1166), confers jurisdiction 
upon the courts of the District of Columbia to re¬ 
view the decisions of the Secretary upon questions 
of law but further provides that: 

The decision of the Secretary of the In¬ 
terior on all questions of fact shall be con¬ 
clusive and not subject to review by any 
court. 

Accordingly, when the Supreme Court of the 
United States in Wilbur v. United States, 288 U.S. 
97, 100 (1933), affirmed this Court’s decision that 
salary items should not be disallowed as being out¬ 
side the contemplation of the act, Mr. Justice Mc- 
Reynolds in his opinion for the Court stated: 

Whether the sole stockholders of a corpora¬ 
tion, acting as officers and managers, should 
be allowed anvthing bv wav of salary or com- 
pen^ation depends on the peculiar facts of 
each case. There is no positive legal inhibi¬ 
tion ; it is not matter of law. 
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In the Secretary’s decision on appellant’s claim the 
part of the salary item disallowed was npt disal¬ 
lowed because of any purported 4 4 positive legal in¬ 
hibition”, but instead was disallowed because of the 
44 peculiar facts” of the case. 

The decision of the Supreme Court of the Dis¬ 
trict of Columbia in affirming the Secretary’s de¬ 
cision on the salary item relies both upon tjie legal 
inhibition which was generally relied upop by the 
Secretary prior to the decision in Wilbur y United 
States, supra, and upon the Secretary’s elision 
upon the 44 peculiar facts” of the case (R. ^0, 51). 
Since, however, the decision of the Secretary, as 
pointed out above, shows that regardless of the legal 
question, his decision on the salary item would 
have been the same because of the 4 4 peculiar if acts” 
of the case, his decision is conclusive and is not 
subject to review. I 

I 

Equipment, Development 

The Secretary’s decision of September 8j 1921, 

i 

allowed an award of $2,433.08 in respect to thfe item 
of $12,165.42 claimed as lost expenditures on Equip¬ 
ment and allowed an award of $11,280.87 in respect 
to the item of $34,104.40 claimed as lost expendi¬ 
tures on development (R. 17, 18, 26). Appellant 
argues that the Secretary’s decision disallowing the 
remainder of these two items was legally erroneous, 
appellant contending (appellant’s brief, pp. 24, 31) 
that: 

The Secretary erred as a matter of* law 
by taking into consideration the unprofitable 
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operations of appellant after the Armistice 
as a basis for reducing the net loss suffered 
prior thereto on the investment in “devel¬ 
opment”, $34,104.40; and “equipment”, 
$12,165.42. The Secretary made no finding 
of fact as to these two items which would bar 
this court from granting relief to appellant. 

***** 

The decision of the Secretary cannot be 
justified or sustained under any theory that 
he found the amount allowed on the two 
items in question to be all that in justice and 
in equity should have been allowed. 

Appellant’s contentions are rebutted by what 
appears from the record in this appeal, by the pro¬ 
visions of i the War Minerals Relief Act, as 
amended, and by the constructions of the said act 
which are embodied in the decisions of this Court 
and the Supreme Court of the United States. 

The Secretary’s Decision 

In Commissioner John F. Shafroth’s recom¬ 
mendation for award, dated May 19, 1921 (R. 12- 
17), the equipment and development items were 
dealt with as follows: 

After November 11,1918, the development 
work was continued as evidenced by the ex¬ 
hibits submitted, in consequence of contracts 
for the sale of ore. Operations were con¬ 
ducted for limited periods in 1919 and 1920. 
Throughout the post-war period funds with 
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which to continue operations were raised by 
the sale of stock, and the minutes of the com¬ 
pany meetings record that the property was 
valued highly by the stockholder^. It is 
evident that the Claimant Company in¬ 
tended to continue operations and to produce 
ore whenever the market warrants, for all 
improvements appear to have been made 
with a view to permanency—Hearing, pages 
47, 48, and Auditor’s Report), and 4 modifi¬ 
cation of the lease was negotiated. ! 

During the operations after the Armistice, 
2,328.116 tons were shipped, yielding 
$6,033.99. This, together with the considera¬ 
tions outlined in the preceding paragraph, 
point to the conclusion that the Claimant was 
a “going concern.” On that basis fhe sal¬ 
vage is treated. Similarly, the cost) of de¬ 
velopment may be distributed over tne total 
production to date; in such a manner| the de¬ 
velopment costs are deducted in full fi*om the 
claim but an allowance is made for tjhe pro¬ 
rated development costs plus the costs of 
actual production before November If, 1918, 
on the basis of the unit cost of production 
estimated by the Superintendent for the 
claimant (Hearing, page 31). 

Commissioner Horace G. Pomeroy concurred in 
this recommendation except as to salvage. Regard¬ 
ing salvage on equipment he stated (R. 17) : 

I think the salvage on mill madhinery 
should be 80 percent instead of 95 percent, or 
$9,732.34 instead of $11,557.15. | 
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Appellant made a further showing to the War 
Minerals Relief Commission through affidavits and 
on July 20,1921, Commissioner Ira Robinson, then 
a member of the Commission, recommended to the 
Secretary an award in the sum of $18,034.50, the 
same amount previously recommended by Commis¬ 
sioner Pomeroy (R. 43,44). In respect to the items 
of equipment and development Commissioner 
Robinson stated: 

The claimant company, through its attor¬ 
ney, contends that at the end of the stimu¬ 
lation period the equipment was valuable 
only as junk, and that to hold otherwise 
would be to penalize the claimant for making 
an effort to continue operations after stimu¬ 
lation had ended. With that contention I 
do not concur. The claimant company did 
not consider it as junk, but considered it as 
valuable for an immediately continuing non- 
stimulated use and adopted it for such 
purpose. The allowance of 20 percent for 
depreciation seems equitable. 

The difference between the large amount 
claimed and the amount of the award herein 
recommended is due largely to the disallow¬ 
ance of the cost of sinking the shaft. The 
former Commissioners deducted the cost. 
The shaft was driven through an ore bed r 
and practically all of the ore produced dur¬ 
ing the stimulation period was obtained by 
the sinking of the shaft and the driving 
of sublevels. Following the Armistice ore 
yielding more than six thousand dollars was 
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produced. The cost of development, there- 
fore, should be distributed over the total 
production to date. While the development 
cost has been deducted in full jrom the 
claim, an allowance has been made for the 
prorated development cost, plus thfy cost of 
actual production before November \11,1918, 
on the basis of the unit cost of production as 
estimated by the superintendent of claim¬ 
ant . Under the particular facts dnd cir¬ 
cumstances of this case, all thi§ seems 

i 

proper. A total allowance of the cost of 
sinking the shaft, as contended for by claim¬ 
ant’s attorney, should not be sustained. The 
total cost in that particular was not devoted 
to operations under Government stimulation* 
Claimant afterwards made use of sbch cost 
in its own behalf. It adopted the shaft for 
its own supposedly profitable purposes after 
the Armistice. On the strength of its value 
for such purposes, it sold additional stock 
and enhanced its assets. In other wprds, it 
took over the shaft, not as within an[y stim¬ 
ulated losses, but as saved from such losses, 
for the purpose of devoting it to a fenture 
with which the Government had nothing to 
do, and which venture started at a time be¬ 
yond the period for which the Act authorizes 
losses to be compensated. (Italics inserted.) 

Subsequent to this decision of the Commissioner 
the appellant appealed to the Secretary and filed 
affidavits and brief on appeal. Reviewing the case 
in the light of the affidavits and brief Commissioner 

i 
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Robinson on September 7, 1921, reported to the 
Secretary (R. 45) : 

I am of opinion to adhere to my written 
decision dated July 20,1921. Clearly, to my 
mind, the claimant took the cost of sinking 
the shaft out of the category of losses, valu¬ 
ing the shaft highly and devoting it to an 
independent enterprise for its own uses after 
the armistice. In the light of all circum¬ 
stances, it seems to me that my decision of 
the above date pronounces a most equitable 
adjustment of the claim. 

On September 8, 1921, Acting Secretary E. C. 
Finney rendered his decision (R. 18,19), which was 
based on Commissioner Robinson’s decision of 
July 20,1921. 

The Arko Mining Company, claiming un¬ 
der section 5 of the act of March 2, 1919 (40 
Stat., 1274), has appealed from decision of 
the War Minerals Relief Commissioner, 
dated July 20,1921, recommending an award 

in the sum of $18,034.50. 

***** 

The decision of the Commissioner is found 
correct, is hereby affirmed, and the award of 
$18,034.50 will be allowed. 

In appellee’s answer to the appellant's amended 
petition (R. 37-39), there are set forth facts which 
are supplementary to those found by the War Min¬ 
erals Relief Commission and which substantiate 
the conclusions that the appellant in the post-war 
period engaged in nonstimulated enterprise, de- 


27 


dared its equipment and development tb be valu¬ 
able and sold to the public 1,306 additional shares 
of stock in promotion of the post-war enterprise. 
These facts alleged in the answer to the amended 
petition are to be taken as true, since thb case was 
heard on bill and answer and since these alleged 

i 

facts are not inconsistent with what appears in the 
record. Crimora Manganese Corporation v. Wil¬ 
bur, 47 Fed. 2d, 417, 418, 60 App.D.C. 55 (1931) ; 
Taylor v. Jackson, 273 Fed. 345, 50 App.jD.C. 381, 
383 (1921) ; Luclis v. Christman, 42 App.D.C. 326, 
328 (1914). 

Conclusiveness of the Secretary’s Decision on the Facts 

Under the governing statutes and the decisions 
of this court and the Supreme Court of the United 
States construing said statutes, the Secretary’s de¬ 
cision is conclusive as to what net loss should in 
justice and equity be awarded in view of j;he facts 
and circumstances of the claim. 

The original act of March 2, 1919 (40 Stjat. 1272, 
1274), made the Secretary’s decisions on Wh the 
law and the facts conclusive. Work v. Rives, 267 
U.S. 175 (1925). The amendatory act of February 
13, 1929 (45 Stat. 1166), conferred jurisdiction 
upon the courts to review the Secretary’s decision 
on questions of law, but provided that 

the decision of the Secretary of the Interior 
on all questions of fact shall be conclusive 
and not subject to review by any coi^rt. 
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In Wilbur v. United States ex rel. Vindicator 
Consolidated Gold Mining Co., 284 U.S. 231, 237 
(1931), the Supreme Court of the United States 
after holding that expenditures made in the pur¬ 
chase of war minerals property must be considered 
in determining net loss, was careful to point out 
that upon such consideration the decision as to how 
much, if any, of the expenditures should in justice 
and equity be allowed is a decision for the Secretary 
to make : 

The conclusion is plain. The Secretary 
is required to proceed to ascertain whether 
relator on March 2, 1919, had incurred net 
loss by reason of the expenditure of $16,259 
for such land; and, if he shall find that re¬ 
lator has suffered such a loss, then the Sec¬ 
retary, having regard to the safeguards and 
limitations specified in the statute, shall de¬ 
termine how much, if any, of the net loss 
so found the relator is “in justice and equity 
entitled to from the appropriation in said 
Act.” 

In Wilbur v. United States ex rel . Chest at ee Py¬ 
rites & Chemical Corporation, 284 U.S. 231, 237, 
238 (1931), the Court after holding interest to be 
an item of loss contemplated by the act, made sim¬ 
ilar statements: 

But the mere fact that such interest was lost 
does not entitle relator to have, or warrant 
the Secretary in allowing, any part of it. 
It must be shown clearlv that such interest 

•V 

was paid or the obligation incurred by rela- 
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tor at the instance of one of the specified 
governmental agencies. And the Secretary, 
upon a consideration of all the circumstances 
and with due regard to the provisions of the 
section as amended, must be satisfied, and 
determine as a matter of fact, that an al¬ 
lowance on account of such interest is just 
and equitable, and that the loss is qne for 
which relator in justice and equity is en¬ 
titled to be reimbursed from the appropria¬ 
tion . (Italics inserted.) 

This Court’s statements in Crimora Manganese 
Corporation v. Wilbur, 47 Fed. 2d. 417, 420, 60 
App.D.C. 55 (1931) are to the same effect: 

By the statute, our power to review is 
restricted to questions of law, and the deci¬ 
sion of the Secretary of the Interior on all 
questions of fact is made conclusive!. The 
amount of the net loss is a question i>f fact. 

Again, in United States ex rel. Vindicator Con¬ 
solidated Gold Mining Co. v. Wilbur, 47 Fed. 2d, 
422, 424, 50 App.D.C. 60 (1931), after deciding 
that the Secretary must consider expenditures for 
property, this Court stated: j 

Whether a net loss in the present c^se has 
not been suffered is a question of fact, to be 
decided as any other question of fact. 

It cannot seriously be argued that the Secretary 
did not base his decision upon these two iteifis upon 
the Commissioner’s finding of fact. The Secre¬ 
tary’s decision of September 8,1921 (R. 18,19), in 
which he affirmed as being correct the decision of 
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Commissioner Robinson, rendered on July 20,1921, 
definitely establishes the Secretary’s decision as 
based on the facts of the claim. 

It is true, as pointed out in appellant’s brief (p. 
28), that the Secretary in his decision stated that 
neither legally nor equitably would his Department 
be warranted in including in an award of losses the 
amounts claimed by appellant in respect to the 
equipment and development items. This statement 
cannot, however, be considered apart from the de¬ 
cision in respect to which it was made. The de¬ 
cision was an affirmance of Commissioner Robin¬ 
son’s decision. The disposition of the equipment 
and development items made in the decision was 
$2,433.08 allowed for equipment, balance claimed 
for equipment disallowed, $11,280.87 allowed for 
development, balance claimed for development dis¬ 
allowed (R. 17,18, 26). The very fact that certain 
sums in respect to these two items were allowed in 
making the award shows conclusively that these 
items were not held to be outside the contemplation 
of the statute, and shows further that they were in 
part disallowed because in view of the facts and cir¬ 
cumstances of the case they could not in justice and 
equity be included in toto in the reimbursable net 
losses. 

Assuming, only for the sake of argument, that 
the Secretary on incorrect legal grounds disal¬ 
lowed award, in excess of the amount allowed, in 
respect to these two items, his disallowance, being 
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based on the facts found by Commissionei| Robin¬ 
son, is not subject to review. The decision of this 
court in Aguilera v. [ekes, 66 Fed. 2d, ^06, 207, 
62 App.D.C.—(1933) is authority in point. In that 
case no award was allowed by the Secretary. On 
January 25, 1921, Secretary Payne rejected the 
claim (Appeal No. 5763, R. 8). I 

Here the operation resulted in a profit and 
not a loss. The claim is rejected and no 
award is made. 

I 

In 1923 Secretary Fall entertained a rehearing. 
He gave the claimant a full hearing and considered 
briefs presented in support of the claim. He re¬ 
jected the claim on March 3, 1923, but upoii differ¬ 
ent and legal grounds (Appeal No. 5763, Rj 20). 

I cannot conclude that I have the author¬ 
ity, even under the equitable relief provisions 
of the Remedial Act, to allow a claim of 
this character to one not a citizen of the 
United States and for losses occurring in 
operations within another country. | 

Claimant filed a petition for review in the Supreme 
Court of the District of Columbia, and on July 9, 
1932, Mr. Justice Cox in a memorandum djecision 
held that the decree should be dismissed for the 
legal reasons relied upon by Secretary Fall (Ap¬ 
peal No. 5763, R. 25, 26). Upon appeal to this 
Court appellant and appellee argued both the legal 
point of whether an alien claimant could Receive 
an award under the War Minerals Relief Act and 
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the point of whether the claimant suffered a net 
loss. If the claimant’s two mining operations had 
properly, been considered by Secretary Payne as a 
whole, claimant had Uot suffered a net loss. This 
Court, in its decision affirming the lower Court’s 
dismissal of the petition, held that Secretary Payne 
properly treated the operations as a single enter¬ 
prise. In regard to the question of the citizenship 
of the claimant this court stated (66 Fed. 2d, 206, 
207): 

Other questions have been raised in this 
case, namely, as to whether or not a foreign 
company or citizen would be entitled to 
make a claim under the provisions of the 
War Minerals Relief Act (Act March 2, 
1919 [50 U.S.C.A. section 80 note]); also 
whether the appellant company, appearing 
here in the name of the surviving partner, 
is in fact a partnership or a corporation. It 
is unnecessary for us to consider these ques¬ 
tions, since in the absence of anv net loss no 
cause of action exists, and this conclusively 
disposes of the case. 

On the | same day, June 12, 1933, this Court de¬ 
cided in Compania Miner a De Jutinicum v. I ekes, 
66 Fed. 2d, 208, 62 App.D.C. —, that a claimant’s 
being a foreign corporation does not defeat its right 
to relief under the War Minerals Relief Act. 

In view of this Court’s disposition of these two 
recent cases it may properly be stated that in this 
appeal of the Arko Mining Company it is imma¬ 
terial whether the Secretary’ may 7 have stated a 
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questionable legal basis for bis decision on tbe 
equipment and development items beckuse be 
clearly relied upon a basis of facts found by Com¬ 
missioner Robinson. 

Tbe extent to wbicb this Court will review tbe 


Secretary’s decision on tbe equipment and 



ment items is shown in this Court’s decisioin in tbe 


Aguilera case, 66 Fed. 2d, 206, 207, 62 App.D.C. 
— (1933): j 


Under tbe 1929 act permitting a claimant 
to proceed in equity in the Supreme Court 
of tbe District of Columbia for a review of 
the action of the Secretarv in disallowing 
bis claim, tbe findings of fact by tbe conunis- 
sion in tbe case upon wbicb tbe Secretary 
based bis decision are made final and con¬ 
clusive upon tbe court. Tbis limits us, in 
tbe present case, to tbe single question of 
whether or not as a matter of law tbe Sec¬ 
retary erred in treating tbe operation and 
production of tbe two mines as a 1 single 
transaction. We agree with the conclusion 
reached by tbe Secretary. 

Tbe War Minerals Relief Act (40 Sta:. 1272, 
1275) clearly provides that tbe salvage or usable 
value of equipment may be considered in determin¬ 
ing the amount to be awarded with respect to items 
of expenditures for equipment. 

Provided further, That in determining tbe 
net losses of any claimant tbe Secretary of 
tbe Interior shall, among other things, take 
into consideration and charge to the claim- 
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ant, the then market value of any ores or 
minerals on hand belonging to the claimant, 
and also the salvage or usable value of any 
machinery or other appliances which may 
be claimed was purchased to equip said mine 
for the purpose of complying with the re¬ 
quest or demand of the agencies of the Gov¬ 
ernment hereinabove mentioned in the man¬ 
ner aforesaid. 

It has already been shown (page 27, supra) that, 
according to the decisions of this Court and the 
Supreme Court of the United States, the amount of 
net loss to be awarded a claimant is to be determined 
by the Secretary, as a matter of fact upon consider¬ 
ation of the facts and circumstances of the claim. 
Furthermore, this Court’s decision in Crimora 
Manganese Corporation v. Wilbur, 47 Fed. 2d, 417, 
420, 60 App.D.C. 55 (1931), establishes the Secre¬ 
tary’s authority to consider claimant’s post-war 
operations in determining the fact question of net 
losses: 

The statute does not sav that no transaction 
subsequent to the armistice shall be consid¬ 
ered. Losses based upon investments or ob¬ 
ligations made or incurred prior thereto are 
the only losses to be paid, but, if a subsequent 
transaction wipes out or curtails an apparent 
loss, the actual loss to be paid is only so much 
as remains. 

Appellant admits (appellant’s brief, p. 30) that 
on the authority of the Crimora case, supra, “If 
the use of the investment in shaft-development- 
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equipment after the Armistice had resulted in a 
profit to appellant, the ruling of the Commissioner 
would have been justified.” Appellant contends, 
however, that in this case where the use |of the 
“shaft-development-equipment” after the 'Armi¬ 
stice resulted in further losses, the post-war use 
should not be considered in determining what part 
of the “shaft-development-equipment” cost i£ to be 
included in reimbursable net losses. Appellant’s 
contention, if upheld, would have the following ef¬ 
fect : A claimant at the close of the governmentally 
stimulated period could utilize its “shaft-deyelop- 
ment-equipment” in a post-war mining enterprise; 
could list them as valuable assets; and could ex¬ 
tensively sell its stock to the public on its prospectus 
as a going concern with valuable assets, ^f the 
claimant’s post-war operations proved profitable it 

would, in effect, have to pay the United States for 

i 

the post-war use of “shaft-development-equip¬ 
ment” by having the post-war profits considered in 

i 

determining the net losses of the war-time opera¬ 
tions. But if claimant’s post-war operationjs re¬ 
sulted in further losses the claimant would not have 
to pay the United States for the post-war u$e of 
“shaft-development-equipment” because in deter¬ 
mining net losses under the War Minerals Belief 
Act the Secretary of the Interior cannot consider 
post-war operations conducted at a loss, it is 
obvious that this absurd effect cannot obtain. 

The War Minerals Relief Act (40 Stat. ^272, 
1274) provides: I 
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that no investment for merely speculative 
purposes shall be recognized in any manner 
by said Secretary. 

Certainly a claimant should not be permitted to 
utilize “shaft-development-equipment” in a post¬ 
war enterprise, and to demand that the cost to it 
of such utilization be determined by the financial 
outcome of the post-war business venture. 

Appellant’s contentions relative to the time of 
determining salvage or usable value (appellant’s 
brief p. 27) are in effect contentions that when the 
Secretary determines the amount of net losses he 
should ignore the claimant’s post-war use of 
“shaft-development equipment” if such post-war 
use has been unprofitable. It is sufficient answer 
to these contentions and to all appellant’s conten¬ 
tions regarding the equipment and development 
items that the War Minerals Relief Act directed 
the Secretary of the Interior to determine as mat¬ 
ters of fact what the net losses of the appellant 
were and whether these net losses or any part 
thereof should in justice and equity be reimbursed. 
The post-war operations of the appellant are a part 
of the facts and circumstances which the Secretary 
properly considered in his determination of the 
amount of net losses to be awarded. His determi¬ 
nation upon consideration of these facts and cir¬ 
cumstances is conclusive. 



CONCLUSION 


From the foregoing it is manifest: 

That the decree appealed from should be alarmed 
except as to the items involving the purchase of a 
mining lease (including payment for drill-prospect¬ 
ing as part of the purchase price) and interest, as 
to which items the decree should be reversed j; and 
That the court below should be directed to [mod¬ 
ify its decree accordingly. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, Department of the Interior, 
Charles Fahy, 

First Assistant Solicitor, 
Department of the Interior, 

J. Kennard Cheadle, 

Assistant Solicitor, 
Department of the Interior, 

Attorneys for Appellee. 
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Arko Mining Company, Appellant , 


Harold L. Ickes, Secretary of the Department] of the 
Interior of the United States. 


REPLY BRIEF FOR APPELLANT . 


It appears that this case has narrowed down to the 
following: 

I 

1. That the item involving the purchase of a njiining 

lease including certain drilling and prospecting ^s part 
of the purchase price should be affirmed as proper for 
inclusion in the net loss for reimbursement, under the 
authority of Wilbur v. United States (284 U. S.]231). 
(Vindicator Case). j 

2. That interest paid by appellant on borrowed 
money used in the War Minerals operation shoiild be 
affirmed as an allowable loss under the authority of 
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Wilbur v. United States —284 U. S. 231 (Chestatee 
Case). 

Counsel for the Secretary concedes the foregoing 
(see pages 6 and 7 of his Brief). 

3. The remaining items of net loss continue to be 
points for decision by this Court, namely: whether (a) 
discount on Liberty Bonds, (b) Financing and Incor¬ 
poration expenses including stock sales commissions, 
(c) salary of officers of the Corporation, and (d) cer¬ 
tain pre-Armistice expenditure for development and 
equipment, are losses within the meaning of the Act, 
to be reimbursed as a matter of law. 

The Secretary's answer to our argument seems nec¬ 
essarily to raise the following points for decision, viz: 

4. Whether the Secretary may in these matters dis¬ 
regard sound accountancy practice in the computation 
of net loss. 

5. Whether the Secretary may disregard the 6th 
provision of the Relief statute as to the manner of 
determining net loss. 

6. Whether the Secretary may, in computing net 
loss, disregard proof and evidence as to salvage values 
submitted prior to the date of said determination. 

We respectfully request the Court to pronounce in 
the three questions 4, 5, and 6 preceding for the rea¬ 
son that an opinion would materially assist in justice 
and equity being done. 

The Court will note that the Secretary has now ap¬ 
parently receded from his position (Counsel does not 
argue correctness) that the adjustment and payment 
of part of the net loss was predicated upon the finding 
that the Arko was a “going concern”. 
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“Net Loss” 

| 

We hold, see Appendix “A”, that “net loss” suf¬ 
fered in the production of the specified war jninerals 
by qualified claimants, under the provision^ of the 
statute—irrespective of the splitting of items—is the 
true measure of the “damages” or “just compensa¬ 
tion” (Act of October 5, 1918) (40 Stat. 1009) to be 
awarded in these War Minerals cases. For conven¬ 
ience, however, we follow the original method of the 
Secretary and counsel in this record, in discussing the 
items comprising the sum of the net loss. 

I 

Discount on Liberty Bonds 

Organization & Financing Costs , etc. 

I 

The Secretary’s argument, pages 7-12 of the Brief, 
holds that this miscellaneous loss to claimant cannot 
be allowed because it was not an expenditure f‘for or 
upon property” containing War Minerals. | 

For the same reason “financing, incorporation and 
organization expenses” are disallowed according to 
Counsel. The reasons now given for disallowing both 
classifications are not the reasons given as a flatter 
of law in the Secretary’s final decision (R. 15)!. The 
Court is authorized to review the final decision'of the 
Secretary. Whether the Court shall examine tljie rea¬ 
sons advanced by the Secretary in his disallowance 
(R. 15) or the empirical reasons raised by Counsel in 
his brief seems to be immaterial, as the items were 
and are claimed as expense incidental to Arko’^ War¬ 
time adventure in “producing or preparing to produce” 
manganese, and included in its “net loss”. 

We shall not burden this brief with an analysis of 
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our belief of the error of construction that the Secre¬ 
tary or Counsel has fallen into, in adverting to a “for 
or upon” theory, and for the sake of convenience have 
set out our views as to the proper construction of the 
statute in the Appendix “A” hereof. 

It is enough to say regarding Counsel’s “Discount on 
Liberty Bonds” argument that the cited cases of Mar- 
shall v. Wilbur and Crimora v. Wilbur are not in point. 
In the Marshall case the question was whether losses 
sustained by an ore trader, money lender, and manu¬ 
facturer (in the conduct of a smelter) were proper 
for inclusion within the terms of the Relief Act. 

The Crimora Case differs from Appellant’s in that 
the parent Company that controlled Crimora sought 
to recover loss sustained by the purchase of the secu¬ 
rities of its subsidiary, the Crimora Company, claim¬ 
ant. Here again the Court held that loss of the parent 
company—on its securities of Crimora—was not with¬ 
in the purview of the statute. 

In the Crimora case the claimed loss on the said 
securities owned by the parent Chemical Company ob¬ 
viously would be recouped through the reimbursement 
of the net loss of the subsidiary that had conducted 
mining operations if the subsidiary qualified within 
the terms of the Relief Act. 

In the Arko Case par of its stock was sold for Lib¬ 
erty Bonds also at par. In due course the value of Lib¬ 
erty Bonds depreciated and at the time of sale were 
at a discount. The net realization was less than par. 
The discount loss suffered was an abatement from the 
principal sum for present value, or the promised sum, 
at a future date. The discount loss suffered by Arko 
may be considered to be on all fours with bank discount 
for the use of money. Bank discount represents the 
difference between the value of a note at the date of 
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discount, and the face value thereof at the maturity 
date. Both types of discount are expenses foip the hire 
or use of cash. 

As shown by the recommendation (R. 15),; discount 
on Liberty Bonds was disallowed by the Secretary in 
his final decision for the same reason that interest on 
borrowed money was disallowed, within the terms of 
the statute. The Secretary has been reversed on in¬ 
terest. (Chestatee Case). We believe that he should 
be reversed on the question of discount under this rule, 
or otherwise, as next follows. We agree with! Counsel 
(page 11 of the Secretary’s Brief) that if only $97.00 
was derived from the sale of $100.00 par stock that 
$97.00 only would go into the Treasury for u^e in the 
mining undertaking and that the net receipts only 
would remain for consideration, i.e., for stoc$ sold at 
a discount. 

Likewise, we agree with Counsel (page 1142) “the 
act contemplates out of pocket losses sustainejd in the 
producing or preparation of producing war minerals.” 

It is apparent that this item of discount wa£ an out 
of pocket expense. See under the head of “Deductions” 
(R. 17) “discount on Liberty Bonds $180.41” ind that 
this item was included in the “total of expenditures, 
$76,298.98” certified by the government auditor (R. 
16). j 

Counsel’s argument that the net realization 6f stock 
sold only should be included in the net loss accounting 
is sound, only when there are no out of poctket ex¬ 
penses in connection with the sale. If $100^00 par 
of stock sold for $97.00 and 5 per cent commission 
was paid to a stock salesman by the vendor on the 
sale, it is clear that the said 5 per cent is an out of 
pocket expense. 

In our brief we argued that necessary organization 
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costs including discounts were proper for inclusion un¬ 
der the Relief Act. There is no need to repeat. It 
is sufficient;to say that other accounting authorities, 
(see excerpt from Kester—an authority quoted with 
approval in Ickes v. Chestatee, 289 U. S. 510) agree in 
principle that this type of expenditure enters into “net 
loss”; see Appendix hereto marked “B”. 

The opinion of the Court below on this item should 
be reversed. The decision shows a finding of fact, that 
is not supported by the Record, as illustrated in the 
preceding reference to pages 16 and 17. 

ORGANIZING & FINANCING CHARGES 

(Incorporation and promotion expenditures and Stock, 
Sales Commissions; the net loss thereon.) 

Much of what we have said in the preceding chapter 
applies with-equal force to Organization & Financing 
Expenses. 

The Secretary admits (R. 12-13) that the Arko or¬ 
ganization was “stimulated to produce manganese.” 
Also—page 13 of brief—that this stimulation was prior 
to appellant's incorporation. It is unnecessary to again 
relate that the Corporation immediately after incor¬ 
poration engaged in certain organization and financ¬ 
ing costs which, as an accounting problem, enter into 
the net loss of the concern for the period ending No¬ 
vember 11, 1919. 

It is argued that this item of net loss is not within 
the Act, because it was not “for or upon” property. 
Please refer to our argument outlined in appendix “A” 
hereof. 

The Secretary also argued heretofore that expendi¬ 
tures “for” were not “upon” property; but this Court 
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reversed, (Vindicator & Rives Cases), the 
made a mistake. In fact the Secretary made many 
mistakes in carrying out of the intent of th^ statute 
and giving—as now repeated in the “for or upon” argu¬ 
ment at pages 14, 15 of his brief—to the statute er¬ 
roneous interpretations. It is axiomatic that 4 statute 
is to be interpreted according to its true intent and 
purpose; and its strict letter must be made to yield to 
its obvious intent. We more particularly anajyize the 
Secretary’s “for or upon” theory in appendix A, to 
which the Court’s attention is invited. j 

It is enough, we believe, to say that sophistry or 
subtlety in the use of inferior parts of a sentence (as 
“for or upon”) cannot evade the land mark of “net 
loss”:—which directs the Secretary to do justice and 
equity therein. | 

In good faith we accepted the declaration of the con¬ 
sent decree regarding “Financing” in the Sbuthern 
Pyrites Case—our brief page 22—, as expressive of the 
Department’s considered opinion. We based our ar¬ 
gument upon this consideration. Now, in reply,| we are 
calmly told—page 16 and 18, Secretary’s brief,—that 
the Solicitor’s Office concluded that as a matter of fact 
no loss had been suffered by Southern Pyrites^ etc.— 
We are amazed at the Secretary’s position: tlje facts 
prejudged before the proofs are submitted! 

t 

“He who determines any matter without hear¬ 
ing both sides, though he may have decideq right, 
has not done justice.” 6 Coke 52A. 4 Bl. Coin. 283. 

Necessarily, it would appear because of Counsel’s ex¬ 
planation that we should recede from our position that 
the allowance of financing here should be granted as a 
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matter of course, under the authority of the consent 
decree in Southern Pyrites. Obviously, also, we should 
recede from our position that the action of the Secre¬ 
tary in allowing “Financing” in Southern Pyrites to 
go to consent decree, is not a departmental admission 
that should guide the judiciary. The theory of “net 
loss” now advanced by Counsel would exclude Organ¬ 
ization and Financing out of pocket expenses in run¬ 
ning a business as not within the Act; although the 
Secretary admits “The Act contemplates out of pocket 
losses sustained in producing or preparing to produce 
war minerals”—pp. 11, 12. Secretary’s brief—and 
Counsel adopts the view that “Incorporation, including 
legal and miscellaneous expenses, and Stock Selling 
Commissions to raise funds (the sum of all not ex¬ 
ceeding 7 3 />% of cash procured for the pre-stimula¬ 
tion enterprise)—are not losses to the Corporation’s 
capital structure. 

This view is contrary to all accounting principles— 
see our brief page 22, and a quotation from Kester— 
appendix B. 

This negative view is contrary to what we consider 
are the most authentic determinations of details in ac¬ 
counting problems; the regulations of I. C. C., under 
Section 20 of the Act whose classifications have been 
adopted as sound in practically all of the Industrial and 
Commercial concerns of the country. In the I. C. C. 
classification of accounts it is clear that discounts on 
Stock and Bond accounts, losses thereon, Financing 
and Organization Costs, etc., are written off against 
profits or capital via the Surplus Account. 

Counsel’s argument logically concluded would pre¬ 
clude admission into a concern’s “net loss”, of its 
postage stamps, telephone calls, etc., as they were not 
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expenditures “for or upon property/' These Organiza¬ 
tions and Financing expenses should be allowed for 
consideration, subject to the sixth proviso. The statute 
does not “inhibit" the item. In pre and post Armistice 
periods Arko raised approximately $150,000 (R. 25) 
all of which was lost, viz; approximately $76,000 for 
the operations ending with the Armistice (R. 16) and 
the balance afterwards (R. 65). The total cost of 
financing, etc., pre Armistice was approximately $7,- 
500.00 (R. 29). Nothing is claimed under this head 
for raising funds after the Armistice when stock was 
sold for less than par. 

Officer's Salaries 


For this item we rely on Wilbur v. Chestaiee (288 
U. S. 97). The Supreme Court, affirming the Court 
said “payment of officer's salaries is not inhibited''. 

The same argument, the Court will remember, was 
made in Chestatee as here, viz., “the Secretary had 
decided the question as a matter of fact"—the record 
in Chestatee as here (R. 16) as in all War {Mineral 
Cases shows that the Secretary allowed $4.00 pdr diem 
as subsistence in lieu of salary. 

This item should also be remanded for reconsidera¬ 
tion. The question is—if we may say—Did tbe Arko 
Corporation suffer any net loss by paying $2j50.00 a 
month to its two managing officers? If answered in 
the affirmative, then—What amount hereof should in 
justice and equity be allowed as part of the net loss?— 
And should the Secretary disallow any part of the 
said salaries because the said officers spent jkrt of 
their time in procuring funds, i. e., stock selling. 
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Development—Equipment—Loss on 

We do not feel that our argument on this point has 
been met, namely; that the Secretary improperly dis¬ 
regarded the law, and disregarded evidence and proof 
of loss in his findings on these items. 

The record clearly shows that Arko expended ap- 
proximtaely $150,000.00 in the adventure; that this 
was a total loss, and that half of the said loss was 
pre-Armistice and that approximately half was post- 
Armistice. The record further shows that Arko’s ef¬ 
fort after the Armistice was a futile attempt to re¬ 
coup the pre-Armistice loss. The small tonnage or 
ore sold after the Armistice was not more than 5% 
of the minimum output required under the terms of the 
lease. The ore produced and sold was merely incid¬ 
ental to the opening of the property in accordance 
with Minnesota practice. 

The record clearly shows that Arko was penalized 
by the Secretary in the reduction of its pre-Armistice 
net loss, because of an endeavor to “carry on”. We 
again emphasize that the items the Secretary should 
consider are all of those that comprise the total net 
loss up to the date of the Armistice, and that any as¬ 
sets that resulted therefrom should, in accordance with 
the sixth proviso, be charged back, thus reducing the 
loss reimbursable under the statute. 

It is evident that under the authority of Crimora v. 
Wilbur 47 F 2nd. 417-420, that Counsel for the Secre¬ 
tary considers that unprofitable operations of a claim¬ 
ant after the Armistice should be applied in reduction 
of a pre-Armistice loss. We do not construe the Crim¬ 
ora opinion this way. The opinion very properly in¬ 
dicates that if a claimant realized profit after the Ar¬ 
mistice from pre-Armistice undertakings that the 
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said profit should be applied in reduction of a pre- 
Armistice loss. It would be illogical for the 
even under his broad discretion as to the j 
he should be permitted to penalize a pre-Arm^stice loss 
because of additional loss sustained after the Armistice. 
It is immaterial whether the said post-Armistice losses 
were suffered in a bona-fide attempt to produce min¬ 
erals or not. The Secretary's duty under th^ statute 
is to determine what net loss, if any, a qualified claim¬ 
ant has suffered up to and including the Armistice and 
to adjust this. He may only, and very properly, make 
deductions from this loss if post-Armistice operations 
were conducted at a profit based upon assets created 
by the pre-Armistice loss. 

That this stimulated net loss has not beeii paid is 
apparent. The reasons are equally plain. Tphe Sec¬ 
retary disregarded accountancy principles in his ad¬ 
justment, and, more important, disregarded t^ie sixth 
proviso of the Relief Act wherein he is directed as to 
the manner of determining the reimbursable Pet loss. 
Thus a question of law is raised. 

It is idle for Counsel to say that this Court, cannot 
rule on so-called questions of fact when it is Apparent 
that the so-called determinations of fact halve been 
arbitrarily and capriciously adjusted. The! record 
shows (R. 59-65) a wilful disregard of vital proofs. 

It is a w r ell settled proposition that when a decision 
is rendered without regard to the evidence or contrary 
to the weight of the evidence a true determination has 
not been arrived at, and the question of the ^validity 
of the decision is one of the law. 

Technical Radio Lab. v. Commission 2 F. R. C.—36 
Fed. 2nd. 111—66 A. L. R. 1355. 

The Interstate Commerce Commission Case^ amply 
support our position. “An order of the commission not 


Secretary 
acts, that 
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supported by the evidence is void.” Chicago R. I. & 
P. R. Co. vs. U. S. 274 U. S. 29; also B. & 0. Ry. Co. 
vs. U. S. 264 U. S. 258. 

The Doctrine that the findings of fact made by the 
Interstate Commission within the scope of its admin¬ 
istrative duties must be accepted in the case of its jud¬ 
icial review does not relieve the courts in a proper case 
from determining * * * whether statutory powers con¬ 
ferred have been transcended or have been exercised 
in such an arbitrary way as to amount to exercise of 
authority not given. T. and S. F. Ry. Co. 234 U. S. 
476. 

“Questions of fact may be reviewed if the commis¬ 
sion acted so arbitrarily and unjustly as to fix rates 
contrary to evidence or without evidence to support it.” 
I. C. C. v. U. P. R. R. 222 U. S. 541. 

It is apparent that the adjustment on the facts on 
this item was made under an erroneous conviction as to 
the extent of the statute. The Court will note that the 
adjustment in this case was made under the Secre¬ 
tary's rules under the Relief Act of 1919. The Arko 
Company has not had the benefit of the more liberal 
rules governing questions of fact that w r ere promul¬ 
gated under the amendment of 1921. (42 Stat. 322) 

The amendment of 1921 authorized the Secretary to 
correct errors. That the Secretary recognized the fact 
that the pro-rata system of adjustment was erron¬ 
eous is welhknowm, and the Court may take judicial 
notice thereof in the record of the Chestatee Case in 
its files. This record contains “Memorandum In Re¬ 
view”—dated September 22, 1922, which opens with a 
criticism of the so-called pro-rata system that thereto¬ 
fore had been used in the settlement of certain of the 
War Minerals claims. It is true that Arko did not ob¬ 
tain reconsideration on this point by the Secretary 
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under the 1921 Amendment due only to the death of its 
then Washington Counsel and the fact that when an 
effort was made in 1925 to have the case reconsidered 
under the Act of 1921, the Secretary rul^d that the 
application was too late. 

We believe that in justice and equity, having regard 
to the foregoing, that the Court should rdmand this 
item, with instructions to adjust it within tlje terms of 
the statute, as amended in 1921, particularly under the 
third and sixth provisos. The expenditures -Were with¬ 
in the third proviso that the Secretary disregarded, 
and the sixth applies. We believe that Secretary 
should be also instructed in determining net loss, to 
do so according to the rules of accountancy land, that 
he should as a matter of law, be instructed t(} give due 
weight and consideration to proper evidence knd proof 
that was submitted in the premises prior toj the then 
date, that is to say, at date that he made his finding of 
net loss, vide 6th proviso. 

We believe that our argument on this point has not 
been met by the Secretary and in this connection would 
ask the Court to note particularly that Counsel in his 
brief has not attempted in any way to sustain the 
“going concern” theory upon which, as th^ record 
clearly shows, the claim was adjusted and ap inade¬ 
quate amount for net loss determined. 

All that appellant asks is that his net loss for the 
period ending November 11, 1918, should be adjusted 
within the letter and the spirit of the statute, free 
from any subtle significations of words and nineties of 
distinction which as the Supreme Court says in|Rhodes 
v. Iowa 170 U. S. 412 “furnish no safeguard jfror con¬ 
struing an act of Congress.” The record shoe's that 
the Secretary's adjustment of net loss on this item was 
based upon 733 tons of ore sold prior to the Armistice 
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without regard “shaft sinking” that became valueless 
or to additional tonnage that had been mined and was 
on hand at that date. The said additional tonnage was 
sold after the Armsitice and the loss thereon excluded 
from the pre-Armistice adjustment. In our brief we 
clearly showed that no allowance was made for pre- 
Armistice expenditures on these items. We believe 
that the record is clear on this point. As a matter of 
fact the examiner's report upon which the commis¬ 
sion's finding (R. 17) was determined expressly stated 
the following: 

“The total development up to the Armistice is 
deducted, but an allowance is made for the pro¬ 
rated costs of development per ton of ore shipped 
within the stimulation period.'' 

Upon all the items of the claim we believe that the 
Secretary erred. He gave a narrow construction to 
a remedial statute, that unhappily hurt appellant 
severely. It is well known that remedial statutes 
should be liberally construed in favor of the complain¬ 
ants, see McClure v. United States—115 U. S. 145—. 
As already pointed out this case was determined by 
the Secretary under the narrow rules promulgated 
under the original relief act. The Secretary’s actions 
under this act were the subject of a Congressional in¬ 
quiry; reported on H. J. Res. 170, 66th Congress, 2nd. 
Session. In the subsequent report to the House of 
Representatives in this connenction, we see in H. R. 
Report 762, 66th Congress, 2nd Session, the following: 

“The Committee is of the opinion that the com¬ 
mission erred in its interpretation of the legisla¬ 
tive intent, its interpretation and application of 
the provsions of the act, and the application of the 
provisions of the law to the facts. The law under 
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which claimants seek relief is said section 5 re¬ 
ferred to and clearly and explicitly directed the 
Secretary of the Interior to * * * adjust, liquidate, 
and pay such net losses.” 

I 

And the report continues: 

I 

“The language of the act as above qjuoted is 
clear, and if interpreted as the courts of the coun¬ 
try have repeatedly held such statutes should be 
interpreted, the committee is of the opinion that 
the purpose of Congress can be fully carried out 
and a 'just and equtable' settlement can be had 
of every legitimate claim. For the correct rule of 
interpretation and application of such a statute 
see United States v. Dixon (15 Feters), United 
States v. Union Pacific Railroad Co. (91 U. S.) 
United States v. State of New York (160 U. S.), 
Smith v. Townsend (140 U. S.), District ofColum- 
bia v. Washington Market Co. (108 U. S.), Mc¬ 
Clure v. United States (115 U. S.), Monongahela 
Navigation Co. v. United States (148 U. S.), Stew¬ 
art v. Kahn (78 U. S. For the reasons above stat¬ 
ed the committee has not thought it necesbary to 
amend the original act, but that the pending bill 
should be confined to giving to the dissatisfied 
claimants the same right that the original act 
gave to dissatisfied War Department iiiformal 
contract claimants; that is, a review by the Court 
of Claims.” ! 

# 

i 

Arko’s expenditures for development (sinking of 
shaft, etc.) were wholly lost; they became part of the 
realty, and had value only to Arko so long as thby con¬ 
tinued to mine and sell forty to fifty thousand tons of 
ore per annum, as required by the lease. Thej small 
tonnage of ore produced and sold both before anc| after 
the Armistice was incidental only to the sinking pf the 
shaft and the opening of, or blocking out of the Ifnown 
ore body. 
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Conclusion 

The Court below should be reversed on all points and 
the case remanded to the Secretary for a proper de¬ 
termination of net loss for the period of the operation 
that ended with the Armistice. 


Respectfully Submitted, 


ALVORD C. EGLESTON, 

New York Life Building, 
Minneapolis, Minn. 

Attorney for Appellant. 


T. S. PLOWMAN, 

Union Trust Building, 
Washington, D. C. 
Of Counsel. 
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APPENDIX “A” 

i 

"For or Upon” in Relation to Financing Costs, 
Including Incorporation, Promotion, Stock, 

Sales Commissions, Etc. 

i 

It is argued, pages 12-18 of the Brief for thp Secre¬ 
tary, that the Financing and incorporation expenses 
are not expenditures made "for or upon property” nor 
are they expenditures "connected with the carrying on 
of the enterprise”. We do not see this last quoted lang¬ 
uage in the statute. On page 12 and in the fallowing 
pages Counsel emphasizes that allowable expenditures 
under the Relief Act must be "for or upon property” 
at some repetition. This part of the brief is an at¬ 
tempt to bring a forced construction of the thi\rd pro¬ 
viso within and to govern the statute. The construc¬ 
tion that all expenditure in "producing or preparing 
to produce” must necessarily as items be “for <|>r upon 
property” is antagonistic in spirit and obviously con¬ 
trary to the intention of the law as stated in the open¬ 
ing words of the Act which provides "that the Secre¬ 
tary of the Interior be and he hereby is authorized 
* * * to pay such net losses as have been suffered * * * 
by reason of producing or preparing to produce * * * 
maganese * * * in compliance with request a[nd de¬ 
mand, etc.” 

There is no ambiguity here; no labor for thp mind 
to grasp the design of the legislature. Letter and 
spirit are both plain. Here is the heart of this Relief 
legislation. The intention of the legislators, apd the 
design of the legislature is tersely expressed^ The 
English Language could not be plainer. "Net lpss” to 
qualified claimants is the measure of “just cdmpen- 
sation” (the Act of October 5, 1918) to be awarded. 
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It appeals to us as especially significant that only in 
the last (Sixth) Proviso do the words “net losses” 
again occur. The enacting clause does not attempt to 
define “net loss”, to classify, or to distinguish one kind 
of loss from another. It makes no exception to this or 
to that loss, contains no language which purports to 
restrict losses to operating losses (mining labor and 
supplies, etc.) or for losses incurred only “for or upon 
property” (i.e., the lease or fee). We have nothing 
but the generic term “net loss”. Surely had Congress 
intended that the long list of items of expenditure on 
which he has been reversed, e.g., originally regarded 
by the Secretary as not within the perview of the Act 
(property, interest, taxes, legal expenses, officers sal¬ 
aries, etc.) it would not have used the broad general 
term “such net losses as have been suffered * * * in 
the production or preparation to produce” without ex¬ 
pressly stating the exceptions. We submit that the 
enacting clause controls the statute and its construc¬ 
tion, and that the third proviso that contains the 
words “for or upon property” must be construed har¬ 
moniously or fall. Congress undoubtedly intended to 
make w'hole those wiio complied with the request in 
good faith and had operated upon a property contain¬ 
ing the stated ore in sufficient quantities to be of com¬ 
mercial importance. We see nothing in the statute 
to suggest that only a portion of the net loss should 
be reimbursed. 

We feel that sufficient has already been written by 
this Court and the Supreme Court for the guidance of 
the Secretary in determining net loss under the Relief 
Act. It appears, however, that the broad opinions as 
to this or that item of net loss being allowable have 
not yet covered the item of “financing and organiza¬ 
tion costs”, as here. So we must meet the Secretary’s 
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argument. He cannot or wall not act without specific 
Court direction. 

i 

“We have said the words 'net loss' appear in 
the act but once, outside of the enacting clause—in 
the sixth proviso,—and that with this on^ excep¬ 
tion the provisos refer specifically to claifys. The 
five provisos relating to claims are as follows: 

“1. That the payments * * * of the claiirjs * * * 
shall in no event exceed $8,500,000.—(Amend¬ 
ed by the Act of 1924—43 Stat. 634) ^ 

“2. That the Secretary shall consider * ** only 
such claims as shall be filed * * * within three 
months * * *. 

“3. That no claim shall be * * * paid unless the 
expenditures * * * were made * * * for or 
upon property which contained manganese 
* * * in sufficient quantities to be of commer¬ 
cial importance. 

“4. That no claims shall be paid unless * * * 
the moneys were invested or obligations in¬ 
curred subsequent to April 6, 1917, and prior 
to November 12,1918, * * * and that no profits 
shall be included in the allowance of !any of 
said claims and that no investment for merely 
speculative purposes shall be recognizejl * * *. 

“5. That the settlement of any claim * * |* shall 
not bar the United States * * * from the right 
of review * * * 

There is a marked distinction between the use of 
the word “claim" in these five provisos and. “ndt loss" 
used in the enacting clause and the sixth provisd. They 
are specific limitations to the general authority 
granted the Secretary and carve special exceptions out 
of that authority, restricting his to the consideration 
of specific claims . 
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If a claim be filed too late, no matter how meritor¬ 
ious the loss, it may not be considered. Equally true 
if the property to which a claim relates was not a 
potential source of commercially important manganese, 
etc. Equally true if the claim was for expenditures 
made prior to April 6, 1917, etc., or a claim ruled to be 
speculative. 

Obviously the intention of the legislature was that 
the Secretary should put all claims to the above test, 
and that when those excluded by the provisos had been 
winnowed out, nothing remained but the ministerial 
duty of finding and paying the “net losses suffered” in 
those claims which had passed the provisos, and that 
meant the net loss, not part of it, to the qualified claim¬ 
ants without exception or reservation except as 
directed by the sixth proviso. 

Let us refer again to the sixth proviso: It reads in 
part: 


“That in determining the net losses the Secre¬ 
tary shall * * *, etc.” 

It seems to us this is the exception which proves 
the rule. It is the only place outside of the enacting 
clause where “net loss ” appears in the Act. This sixth 
proviso is a general instruction to the Secretary with 
respect to “net loss” and to salvage, it does not run 
to claims which may not be considered, as do the other 
provisos. JSfo, by now the claims have been sifted 
through the other provisos to those which the Secre¬ 
tary may consider, and for the first time we find an in¬ 
struction as to his course in determining the net loss 
previously mentioned only in the enacting clause. No 
other direction appears in the bill, and therefore, the 
Secretaiy may only modify his finding of net loss to 
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the extent authorized here. We think the rhle ex- 
pressio unites est exclusio altorius applies. In deter¬ 
mining- at the time of award net losses he may only 
make exceptions with respect to salvage or usable 
value, among other things, of ores or minerals oh hand, 
equipment, etc. No other exception, or deduction is 
authorized. 

In view of the distinction between ciaims a^id net 
losses in the provisos, we can see nothing in th^ third 
proviso but the commercial importance test; “for or 
upon” is not governing. The third proviso is Ion ex¬ 
actly the same ground as, say the second proviso or 
the fourth. If a claim fall on account of lack of com- 

I 

mercial importance, it occupies just the same position 
as if it had not been filed in time, or was speculative, 
etc. It must be dropped from consideration. Nowhere 
may be drawn the inference that this one proviso, and 
the words “for or upon” therein, may be singled out 
for the purpose of disallowing a particular item ,of net 
loss such as property, interest, legal fees, taxes, financ¬ 
ing cost, or what not. 

We have averted at some length to the question of 
construction as it affects “for or upon” as argued for 
the Secretary because it appears obvious from the Sec¬ 
retary’s brief that notwithstanding the broad deci¬ 
sions of this Court and the Supreme Court already 
mentioned that he still needs the Court’s assistance and 
guidance in determining, as a matter of law, the bases 
upon which he shall determine “net loss” in War Min¬ 
eral claims. 
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APPENDIX “B” 

From Accounting Theory and Practice, Kester, 
Ph.D., 1919, page 330 to 331. Organization Expenses. 

“Organization expenses are those costs neces¬ 
sarily incurred for the purpose of getting an en¬ 
terprise under way, i. e., of putting it in readiness 
to do business and produce income. These ex¬ 
penses usually comprise such costs as state incor¬ 
poration fees, attorney's fees for drawing up the 
application and other papers, the cost of prospec¬ 
tus, soliciting costs for stock subscriptions, fees 
paid promoter and organizers, cost of printing and 
issuing certificates of stock, cost of capital stock 
records* and similar items. These are necessary 
and unavoidable expenses without which the com¬ 
pany cannot come into being. A company organ¬ 
ized and ready to commence business is in a bet¬ 
ter position than one whose elements have not 
been brought into harmonious working. In the 
same way that the costs of installing machinery 
in position for use are capitalized by being added 
to the value of the equipment, so may the organi¬ 
zation expenses of a corporation be legitimately 
capitalized as being the measure of the amount of 
the greater value which these organized business 
elements have over the same elements unorgan¬ 
ized. Capital has been brought together and set 
to work, management and plan of operation have 
been secured, and business is ready to begin. 

“Organization expenses are therefore, from the 
standpoint of classification, best treated as an in¬ 
tangible asset rather than as a deferred or pre¬ 
paid expense. * * * The best practice in this 
country requires * * * rapid writing off of these 
items; R. H. Montgomery advocating writing 
them off as they occur or at most over the first 
two years' operation." 



